
Vestavia Hills  
City Council Agenda 
November 15, 2012 

Special Meeting 
4:30 PM 

 

1. Call to Order 
2. Roll Call 

New Business (Requesting Unanimous Consent) 

3. Unanimous Consent For Immediate Consideration And Action On Resolution Number 
4371 

4. Resolution Number 4371 – A Resolution To Require Publication In The Birmingham 
News Providing Notice Of A Public Hearing To Be Held By The City Council Of The 
City Of Vestavia Hills, Alabama On January 14, 2013 At 5:00 P.M. For The Purposes Of 
Determining Whether Or Not A Parcel Of Land Situated At 1112 Montgomery Highway 
In The City Of Vestavia Hills, Alabama Sometimes Referred To As “The Old Library 
Property” (“The Property”) Owned By The City Of Vestavia Hills Is Needed For 
Municipal Or Public Purposes; To Determine Whether Or Not To Sell The Property 
Which Has An Appraised Value Of $1,500,000.00 To Hes Investments, Llc For A Total 
Sales Price In The Amount Of $750,000.00; To Determine Whether Or Not The Closing 
Of The Sale Of The Property Pursuant To The Terms, Provisions And Conditions Of A 
Written Real Estate Purchase And Sale Agreement And The First Addendum And 
Second Addendum Thereto Will Serve As A Valid And Sufficient Public Purpose 
Notwithstanding Any Incidental Benefit Accruing To Any Private Entity Or Entities; To 
Thoroughly Discuss The Public Benefits Sought To Be Achieved By The Closing Of The 
Sale Of Said Property; To Identify The Name Of The Party That Has Offered To 
Purchase Said Property; To Receive Public Comments And Input Regarding The Sale Of 
Said Property; To Decide Whether Or Not To Sell Said Property; And To Decide Any 
Other Issue Relative To This Matter (public hearing) 

5. Unanimous Consent For Immediate Consideration And Action On Ordinance Number 
2422 

6. Ordinance Number 2422 – An Ordinance Authorizing And Directing The Purchasing 
And Closing Of The Sale Of Real Estate  (public hearing) 



7. Unanimous Consent For Immediate Consideration And Action On Ordinance Number 
2423 

8. Ordinance Number 2423 – An Ordinance Authorizing And Directing The Sale Of Real 
Estate More Particularly Described As Lots 1, 2, 3, 4 And 5 In Thuss Farms Subdivision 
As Recorded In Map Book 228, Page 48, Jefferson County And The Execution And 
Delivery Of A Real Estate Sales Contract  (public hearing) 

9. Executive Session 
10. Citizens Comments 
11. Motion For Adjournment 
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RESOLUTION NUMBER 4371 

 
A RESOLUTION TO REQUIRE PUBLICATION IN THE BIRMINGHAM 
NEWS PROVIDING NOTICE OF A PUBLIC HEARING TO BE HELD BY 
THE CITY COUNCIL OF THE CITY OF VESTAVIA HILLS, ALABAMA 
ON JANUARY 14, 2013 AT 5:00 P.M. FOR THE PURPOSES OF 
DETERMINING WHETHER OR NOT A PARCEL OF LAND SITUATED 
AT 1112 MONTGOMERY HIGHWAY IN THE CITY OF VESTAVIA 
HILLS, ALABAMA SOMETIMES REFERRED TO AS “THE OLD 
LIBRARY PROPERTY” (“THE PROPERTY”) OWNED BY THE CITY 
OF VESTAVIA HILLS IS NEEDED FOR MUNICIPAL OR PUBLIC 
PURPOSES; TO DETERMINE WHETHER OR NOT TO SELL THE 
PROPERTY WHICH HAS AN APPRAISED VALUE OF $1,500,000.00 TO 
HES INVESTMENTS, LLC FOR A TOTAL SALES PRICE IN THE 
AMOUNT OF $750,000.00; TO DETERMINE WHETHER OR NOT THE 
CLOSING OF THE SALE OF THE PROPERTY PURSUANT TO THE 
TERMS, PROVISIONS AND CONDITIONS OF A WRITTEN REAL 
ESTATE PURCHASE AND SALE AGREEMENT AND THE FIRST 
ADDENDUM AND SECOND ADDENDUM THERETO WILL SERVE AS 
A VALID AND SUFFICIENT PUBLIC PURPOSE NOTWITHSTANDING 
ANY INCIDENTAL BENEFIT ACCRUING TO ANY PRIVATE ENTITY 
OR ENTITIES; TO THOROUGHLY DISCUSS THE PUBLIC BENEFITS 
SOUGHT TO BE ACHIEVED BY THE CLOSING OF THE SALE OF 
SAID PROPERTY; TO IDENTIFY THE NAME OF THE PARTY THAT 
HAS OFFERED TO PURCHASE SAID PROPERTY; TO RECEIVE 
PUBLIC COMMENTS AND INPUT REGARDING THE SALE OF SAID 
PROPERTY; TO DECIDE WHETHER OR NOT TO SELL SAID 
PROPERTY; AND TO DECIDE ANY OTHER ISSUE RELATIVE TO 
THIS MATTER. 

 
 THIS RESOLUTION NUMBER 4371 is approved and adopted by the City Council of 

the City of Vestavia Hills, Alabama on this the 15th day of November, 2012. 

WITNESSETH THESE RECITALS: 
 

 WHEREAS, the City of Vestavia Hills, Alabama is the owner of a parcel of land situated 

at 1112 Montgomery Highway in the City of Vestavia Hills, Jefferson County, Alabama 

constituting of approximately 1.66± acres, sometimes referred to as the “old Library property,” 

which said property is more particularly described in Exhibit A and shall hereinafter be referred 

to as “the Property;” and 

 WHEREAS, the Property has an appraised value of $1,500,000.00 as of June 23, 2009; 

and 
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 WHEREAS, the City Council hereby acknowledges receipt of an offer of HES 

Investments, LLC to purchase the property represented by a written Real Estate Purchase and 

Sale Agreement and the First Addendum and Second Addendum thereto for a total sales price in 

the amount of $750,000.00; and 

 WHEREAS, Title 11-47-20, Code of Alabama, 1975, reads as follows: 

 “The governing body of any city or town in this state may, by ordinance to 
be entered on its minutes, direct the disposal of any real property not needed for 
public or municipal purposes and direct the mayor to make title thereto, and a 
conveyance made by the mayor in accordance with such ordinance invests the 
grantee with the title of the municipality,” and 
  

 WHEREAS, Article IV §94.01 of the Constitution of Alabama of 1901, reads in 

pertinent part as follows: 

 “(a) The governing body of any county, and the governing body of any 
municipality located therein, for which a local constitutional amendment has not 
been adopted authorizing any of the following, shall have full and continuing 
power to do any of the following: 
  (3) Lend its credit to or grant public funds and things of value 
in aid of or to any individual, firm, corporation, or other business entity, public or 
private, for the purpose of promoting the economic and industrial development of 
the county or the municipality. 
 (b) In carrying out the purpose of this amendment, neither the county 
nor any municipality located therein shall be subject to Section 93 or 94 of this 
Constitution. 
 (c) Neither the county nor any municipality located therein shall lend 
its credit to or grant any public funds or thing of value to or in aid of any private 
entity under the authority of this amendment unless prior thereto both of the 
following are satisfied: 
  (1) The action proposed to be taken by the county or 
municipality is approved at a public meeting of the governing body of the county 
or municipality, as the case may be, by a resolution containing a determination by 
the governing body that the expenditure of public funds for the purpose specified 
will serve a valid and sufficient public purpose, notwithstanding any incidental 
benefit accruing to any private entity or entities. 
  (2) At least seven days prior to the public meeting, a notice is 
published in the newspaper having the largest circulation in the county or 
municipality, as the case may be, describing in reasonable detail the action 
proposed to be taken, a description of the public benefits sought to be achieved by 
the action, and identifying each individual, firm, corporation, or other business 
entity to whom or for whose benefit the county or the municipality proposes to 
lend its credit or grant public funds or thing of value. 
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 For purposes of the foregoing, any sale, lease, or other disposition of 
property for a price equal to the fair market value thereof shall not constitute the 
lending of credit or a grant of public funds or thing of value in aid of a private 
entity,” and 
 

 WHEREAS, Title 11-47-5, Code of Alabama, 1975, reads as follows: 

 “Contracts entered into by a municipality shall be in writing, signed and 
executed in the name of the city or town by the officers authorized to make the 
same and by the party contracting.  In cases not otherwise directed by law or 
ordinance, such contracts shall be entered into and executed by the mayor in the 
name of the city or town and all obligations for the payment of money by the 
municipality, except for bonds and interest coupons, shall be attested by the clerk.  
This section shall not be construed to cover purchases for the ordinary needs of 
the municipality;” and 
 

 WHEREAS, the City Council of the City of Vestavia Hills, Alabama finds and 

determines that the property described in Exhibit A is not needed for municipal or public 

purposes; and 

 WHEREAS, the sale and closing of the Property will be considered at a public hearing 

to be held on Monday, January 14, 2013, at the Vestavia Hills Municipal Center located at 513 

Montgomery Highway in the City of Vestavia Hills, Alabama beginning at 5:00 p.m.; and 

 WHEREAS, a copy of this Resolution shall be published in The Birmingham News at 

least seven (7) days prior to the public meeting on January 14, 2013 as required by Article IV 

§94.01 of the Alabama Constitution; and 

 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 

CITY OF VESTAVIA HILLS, ALABAMA AS FOLLOWS: 

 1. The City Council of the City of Vestavia Hills, Alabama finds and determines that 

the property more particularly described in Exhibit A is not needed for municipal or public 

purposes. 

 2. A public hearing will be held by the Vestavia Hills City Council on Monday, 

January 14, 2013, at the Vestavia Hills Municipal Center located at 513 Montgomery Highway 

in the City of Vestavia Hills, Alabama beginning at 5:00 p.m. as required by Article IV, §94.01 

of the Constitution of Alabama 1901. 
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 3. The issues to be considered by the Vestavia Hills City Council at the public 

hearing referred to in paragraph 2 above shall be the following: 

  A. To determine whether or not the parcel of land consisting of 

approximately 1.66± acres described in Exhibit A is needed for public or municipal purposes; 

and 

  B. To determine whether or not the closing of the sale of the Property 

pursuant to the terms, provisions and conditions of the written Real Estate Purchase and Sale 

Agreement and the First Addendum and Second Addendum thereto will serve a valid and 

sufficient public purpose notwithstanding any incidental benefit accruing to any private entity or 

entities; and 

  C. To thoroughly discuss the public benefits sought to be achieved by the 

closing of the sale as aforesaid; and 

  D. To identify each individual, firm, corporation or other business entity that 

the City of Vestavia Hills proposes to contract with; and 

  E. To receive public comments and input regarding the written Real Estate 

Purchase and Sale Agreement and the First Addendum and Second Addendum thereto; and 

  F. To decide whether or not the City of Vestavia Hills shall execute and 

deliver the written Real Estate Purchase and Sale Agreement by and between the City of 

Vestavia Hills, Alabama, as “Seller,” and HES Investments, LLC, as “Purchaser”; and 

  G. To consider all matters as required by Article IV, §94.01 of the 

Constitution of Alabama 1901; and 

  H. To receive public comments and input on any matter relative to the 

proposed sale of the Property as described herein; and 

  I. To find and determine that the sale of the property pursuant to the 
Contract will: 
 
   (a) Promote the economic development of the City of Vestavia Hills, 
Alabama; and 
 
   (b) Serve as a valid and sufficient public purpose notwithstanding any 
incidental benefit accruing to any private entity or entities; and 
 
   (c) Benefit the public and promote the public welfare of the City of 
Vestavia Hills, Alabama; and 
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   (d) Promote commercial development and the stimulation of the local 
economy; and 
 
   (e) Increase employment opportunities and create jobs in the City; and 
 
   (f) Increase the City’s tax base, which will result in additional tax 
revenues for the City; and 
 
   (g) Promote the location, relocation, expansion and retention of 
commercial enterprises in the City. 
 
  J. To find and determine that a nationally recognized company (“Company”) 

will locate on the Property that will open and operate a commercial retail sales business that will 

generate annual municipal sales tax revenue. 

  K. To approve and adopt an ordinance authorizing and directing the Mayor 

and City Manager to sign a Contract, First Addendum and Second Addendum thereto. 

  L. To decide any other issue relative to this matter; and 

 4. A copy of the Real Estate Purchase and Sale Agreement, the First Addendum and 

Second Addendum thereto (hereinafter referred to collectively as the “Contract”) is attached 

hereto, marked as Exhibit B and is incorporated into this resolution by reference as though set 

out fully herein. 

 5. Anything contained in this resolution to the contrary notwithstanding, the sale of 

the Property pursuant to the Real Estate Purchase and Sale Agreement and the First Addendum 

and Second Addendum thereto shall not be closed unless and until the following have been 

satisfied, performed, completed and done: 

  (a) The closing of the sale must be approved and validated by a judgment 

rendered by a Jefferson County Circuit Court Judge after a hearing on the merits; and 

  (b) A recognized company (“Company”) shall have first agreed in writing 

with the City to open and operate a commercial retail sales business on the Property or another 

site in the City that will generate annual municipal sales tax revenue in an amount sufficient to 

satisfy the City, in its sole discretion, that selling the subject property for $750,000 meets the 

requirements of Article IV §94.01, Constitution of Alabama of 1901.  If the City approves the 

Company, then in such event the approval shall be done by the enactment of a resolution at a 

public meeting.  If the City disapproves the Company, then in such event the City shall not close 
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the sale of the Property and the Contract shall automatically terminate, be null and void and have 

no legal force and effect. 

 6. The City Clerk is hereby directed to take any and all steps necessary to publish 

notice of the public hearing on January 14, 2013, at 5:00 p.m. in The Birmingham News at least 

seven (7) days prior to the public meeting as aforesaid.  The notice shall include all matters as 

required in Article IV, §94.01 of the Constitution of Alabama 1901. 

 7. If any part, section or subdivision of this resolution shall be held unconstitutional 

or invalid for any reason, such holding shall not be construed to invalidate or impair the 

remainder of this resolution, which shall continue in full force and effect notwithstanding such 

holding. 

 RESOLVED, APPROVED, ADOPTED, DONE and ORDERED, on this the 15th day 

of November, 2012. 

 

 

       ____________________________________ 
       Alberto C. Zaragoza, Jr. 
       Mayor 
 
ATTESTED BY: 
 
 
_________________________________________ 
Rebecca Leavings 
City Clerk 
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PURCHASE AND SALE AGREEMENT 

THIS PURCHASE AND SALE AGREEMENT (this “Agreement”) is entered into on or 

as of this   day of     , 2012 by and between The City of Vestavia Hills, 

Alabama (the “Seller”), and HES Investments, LLC, an Alabama limited liability company or its 

assigns (the “Purchaser”). 

Recitals 

A. Seller is the owner of that certain parcel of improved real property, being known 

as the old Vestavia Hills library property comprised of 1.66 acres and an approximate 22,000 square 

foot, three story building, located at 1112 Montgomery Highway in Vestavia Hills, Alabama, as depicted 

on the  attached  Exhibit A and made a part hereof (the “Property”). 

B. Purchaser desires to purchase the Property, and Seller desires to sell the Property, 

pursuant to the terms and conditions of this Agreement. 

Agreement 

NOW, THEREFORE, in consideration of the above Recitals and other good and valuable 

consideration, including the mutual covenants and promises herein contained, the receipt and sufficiency 

of which are hereby acknowledged, Seller and Purchaser hereby agree as follows: 

1. Purchase Price;  Closing Date.  The purchase price for the Property shall be 

$750,000.00 (the “Purchase Price”), to be paid as hereinafter provided.  The closing of the sale and 

purchase of the Property (the “Closing”) shall occur on the Closing Date, as defined in paragraph 5. 

2. Earnest Money; Inspection Period.  No later than three (3) business days after the 

Effective Date (defined in Section 24 hereof), Purchaser shall pay to Seller immediately available funds 

in the amount of $10,000.00 (the “Earnest Money”), to be held and disbursed by the  Seller in 

accordance with the terms of this Agreement.  Commencing on the Effective Date, Purchaser shall have 

120 days (the “Inspection Period”) to perform such inspections as Purchaser deems necessary to 

evaluate the Property, at Purchaser’s sole expense.  Purchaser shall indemnify and hold Seller harmless 

from any and all claims, damages and losses, including attorney fees, arising from such inspections.  If 

Purchaser deems any inspection unsatisfactory, for any reason or no reason, Purchaser shall have the 

right to terminate this Agreement prior to the end of the Inspection Period, by written notice to Seller 

received prior to the end of the Inspection Period, and receive a full refund of the Earnest Money.  If 

Purchaser does not terminate this Agreement prior to the end of the Inspection Period, all inspections 

shall be deemed satisfactory, and the parties shall proceed to Closing. 

3. Application of Earnest Money. Unless this Agreement is terminated prior to the 

end of the Inspection Period, the Earnest Money shall become non-refundable and shall be applied to the 

Purchase Price to be paid by Purchaser at Closing.   

4. Possession.   Seller shall deliver possession of the Property to Purchaser on the 

Closing Date. 
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5. Place and Date of Closing.  The Closing shall  be on or before the date which is   

30 days following the end of the Inspection Period  provided the sale has been validated by the Circuit 

Court of Jefferson County, Alabama.   The actual date of Closing is referred to herein as the “Closing 

Date.”  Time shall be of the essence with respect to the Closing Date. 

6. Conveyance. Seller shall convey to Purchaser good and marketable fee simple 

title to the Property by  general warranty deed. 

7. Costs and Fees.   Purchaser shall pay all other costs and fees related to closing 

including any updated survey, appraisal, environmental audits, title, mortgage tax, recording fees, etc. 

Seller and Purchaser shall pay the fees of their own attorneys for services related to the preparation and 

negotiation of this Agreement and the sale and purchase of the Property.  All taxes will be prorated as of 

the day of closing. 

Seller agrees to provide its most recent survey of the Property to Seller, together with 

other readily accessible reports, easements and other agreements relating to the Property now in Seller’s 

possession, all within five (5) business days from the Effective Date. 

8. Intentionally Deleted 

9. Representations and Warranties of Seller.  To induce Purchaser to enter into this 

Agreement, Seller makes the following representations and warranties, all of which are true as of the 

date hereof (unless otherwise specified) and shall also be true as of the Closing Date: 

(a) Seller has full power and authority to enter into this Agreement and to perform all 

of its obligations hereunder.   

(b) The execution and delivery of this Agreement and the performance by Seller of its 

obligations hereunder have been duly authorized by all requisite action, except for validation of the sale 

by a court order rendered by a Judge in the Tenth Judicial Circuit of Alabama after conducting a hearing 

for that purpose and the approval by the City of the Company (as defined in Section 25, Closing 

Condition Four) submitted by Purchaser. 
 
(c)  That unless excepted herein, Seller has not received notification from any lawful 

authority regarding any assessments, pending public improvements, repairs, replacement, or alterations 

to the Property that have not been satisfactorily made.  Seller warrants that there is no unpaid 

indebtedness on the Property except as described in this Agreement  Seller warrants  it is the fee owner 

of the Property or is authorized to execute this document for the fee owner.  
 

(d) Seller has no actual knowledge that the Property has in the past been used or is 

presently used for the handling , storage, manufacturing, refining, transportation or disposal of “toxic 

material”, “hazardous substances” or “hazardous waste”.  The terms “hazardous wastes”, “hazardous 

substances”, and “toxic material” include, without limitation, any flammable explosives, radioactive 

materials, hazard materials, hazardous wastes, hazardous or toxic substances or related materials defined 

in the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended 

(42 USC §960, et seq.), the Hazardous Materials Transportaion Act, as amended (42 USC §1801 et seq), 

the Resource Conservation and Recovery Act, as amended (42 USC §9601 et seq.), the regulations 
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adopted and publications promulgated pursuant to the foregoing and any other federal, state or local 

environmental law, ordinance, rule or regulation.  Furthermore, Seller has not receieved a summons, 

citation, directive, letter or other communication, written or oral, from any governmental authority as to 

any of the above environmental concerns. 

 

(e) Seller shall neither market the Property for sale nor enter into a “back-up” 

contract with any other party for said Property throughout the term of this Agreement. 

 

At Closing, Seller shall be deemed to have represented and warranted to Purchaser that Seller’s 

representations and warranties as stated herein are true and correct as of the Closing.  Purchaser shall 

have the right, at its expense, to have a Phase 1 ESA performed on the Property. 
 

THESE WARRANTIES SHALL SURVIVE THE DELIVERY OF THE DEED. 

 

10. Documents for Closing. 

(a) Seller, at Seller’s sole cost and expense, shall deliver or cause to be delivered to 

Purchaser the following documents (the “Closing Documents): 

(i) the Deed;  

(ii) a certificate of non-foreign status to insure Seller’s compliance with 

Foreign Investment in Real Property Tax Act (“FIRPTA”) (Section 1445 of the Internal Revenue Code 

of 1986, as amended) in the form attached hereto as Exhibit C;  

(iii) such additional documents and instruments as the title company may 

reasonably require to transfer Seller’s interest in the Property pursuant to the terms of this Agreement, 

each of which shall be in form and substance reasonably satisfactory to Seller. 

(b) At the Closing, Purchaser shall deliver, or cause to be delivered, to Seller in 

accordance with the terms of this Agreement, the Purchase Price less the Earnest Money and prorations. 

11. Default; Remedies. If Purchaser fails to perform its obligations under this 

Agreement within the time specified, Seller shall have the right to retain the Earnest Money as 

liquidated damages as its sole and exclusive remedy.  If Seller fails to perform any of the covenants of 

this Agreement, then the Earnest Money paid by Purchaser shall be returned to Purchaser and thereupon 

Seller shall be released from any and all liability under the terms of this Agreement, or, alternatively, 

Purchaser may seek the remedy of specific performance so long as such action is filed within thirty (30) 

days of the alleged breach and or pursue any other remedies afforded to it under the law.    If either party 

fails to comply with all of the terms, covenants and conditions of this Agreement, the prevailing party in 

any lawsuit will be entitled to all expenses, including a reasonable attorney’s fee, incurred as a result of 

such failure. 

12. Condemnation and Destruction. If, on the Closing Date, all or any reasonably 

substantial portion of the Property is the subject of a pending or contemplated taking by eminent domain 

which has not been consummated or if the Property has been materially damaged or destroyed, Seller 

shall notify Purchaser of such fact and Purchaser shall have the option to terminate this Agreement and, 
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in the event Purchaser shall elect to terminate this Agreement, Seller shall refund to Purchaser the 

Earnest Money.  If this Agreement is terminated and the Earnest Money is returned, as aforesaid, neither 

party shall have any further rights or obligations hereunder.  If, after receipt of Seller’s notice, as 

aforesaid, Purchaser does not exercise its option to terminate this Agreement, the parties hereto shall 

remain bound hereunder and Seller shall assign and turn over, and Purchaser shall be entitled to receive 

and keep, all awards for the taking by eminent domain described in said notice or all insurance proceeds 

payable as a result of such destruction or damage.  

13. Final Agreement. This Agreement represents the final agreement of the parties 

and no agreements or representations, unless incorporated in this Agreement, shall be binding on any of 

the parties, and no portion hereof shall be amended or modified unless such change shall be in writing 

and signed by both parties thereto. 

14. Notice. Any notice required hereunder shall be in writing and sent by certified 

mail, return receipt requested. Notice shall be deemed to be given when deposited in the United States 

mail, postage prepaid.  Personal delivery and delivery by recognized overnight delivery service may be 

substituted for certified mail. Notice shall be sent to the following individuals: 

 

If to Purchaser: Jordy Henson 

HES Investments, LLC 

2644 Old Rocky Ridge Road 

Birmingham, AL 35216 

 

 

If to Seller:  Mayor Alberto C. Zaragoza, Jr. 

City of Vestavia Hills, Alabama 

513 Montgomery Highway 

Vestavia Hills, Alabama 35216 

 

With a copy to: Patrick H. Boone 

   705 New South Federal Savings Building 

   215 Richard Arrington, Jr. Boulevard North 

   Birmingham, Alabama 35203-3720 

 

15. Number and Gender. Whenever the singular number is used herein and when 

required by the context, the same shall include the plural, and the masculine gender shall include the 

feminine and neuter genders, and the word “person” shall include a corporation, firm, partnership, joint 

venture, trust or estate. 

16. Governing Law. This Agreement shall be governed by, and construed and 

enforced in accordance with, the laws of the State of Alabama. 

17. Assignment. Purchaser may not transfer, assign or encumber its rights and or 

obligations under this agreement without the prior written consent of Seller, which approval may be 
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withheld in Seller’s sole and absolute discretion; provided, however, that Purchaser shall have the right 

to transfer and assign this Agreement to any entity which is controlled by Purchaser. 

18. Survival. The representations, warranties and indemnities contained herein shall 

be deemed to have been made again by the parties as of the Closing Date, and shall survive the 

expiration or termination of this Agreement, the discharge of all other obligations owed by the parties to 

each other, and any transfer of title to the Property, and shall not be affected by any investigation by or 

on behalf of Purchaser, or by any information which Purchaser may have or obtain with respect thereto. 

19. Severability.  In the event that any condition or covenant herein contained is held 

to be invalid or void by any court of competent jurisdiction, the same shall be deemed severable from 

the remainder of this Agreement and shall in no way affect any other covenant or conditions herein 

contained.  If such condition, covenant or other provision shall be deemed invalid due to its scope or 

breadth, such provision shall be deemed valid to the extent of the scope or breadth permitted by law. 

20. Waiver. No breach of any provision hereof can be waived unless in writing. 

Waiver of any one breach shall not be deemed to be a waiver of any other breach of the same or any 

other provision hereof.   

21. Captions and Interpretations. Paragraph titles or captions contained herein are 

inserted as a matter of convenience and for reference, and in no way define, limit, extend of describe the 

scope of this Agreement or any provision hereof. No provision in this Agreement is to be interpreted for 

or against either party because that party or such party’s legal representative drafted such provision. 

22. Broker.  Seller and Purchaser shall indemnify each other against any and all 

claims for broker’s fees, costs or commissions which might arise in connection with the purchase and 

sale of the Property as a result of either’s action.  The provisions of this Paragraph shall survive closing.  

Each party hereby represents to the other that it has not utilized the services of any real estate agent or 

broker in connection with this Agreement. 

 

23. Patriot Act Representations.  Seller and Purchaser each represent and warrant to 

the other that they are not acting, directly or indirectly, for or on behalf of any person, group, entity, or 

nation named by the United States Treasury Department as a Specifically Designated National and 

Blocked Person, or for or on behalf of any person, group, entity, or nation designated in Presidential 

Executive Order 13224 as a person who commits, threatens to commit, or supports terrorism; and that 

they are not engaged in this transaction directly or indirectly on behalf of, or facilitating this transaction 

directly or indirectly in behalf of, any such person, group, entity, or nation. 

 

24.  Effective Date:  The Effective Date of this Agreement is the date which is the sixth 

(6
th

) day following the posting of the ordinance approved and enacted by the City Council authorizing 

and directing the Mayor to sign the Agreement for and on behalf of the Seller. 

 25. CONTINGENCIES AND CONDITIONS FOR CLOSING:  Anything contained in 

this   Agreement to the contrary notwithstanding, this Agreement  is subject to and contingent upon the 

completion and satisfaction of the following on or before the Seller is required to close this sale, 

hereinafter referred to collectively as “Closing Conditions”: 
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  CLOSING CONDITION ONE:  Title 11-47-20, Code of Alabama, 1975, reads as follows: 

 

 “The governing body of any city or town in this state may, by 

ordinance to be entered on its minutes, direct the disposal of any real 

property not needed for public or municipal purposes and direct the mayor 

to make title thereto, and a conveyance made by the mayor in accordance 

with such ordinance invests the grantee with the title of the municipality.” 

 

  In order for the Seller to be required to close this sale pursuant to this Agreement, the 

City Council shall first make a determination, on or before the Effective Date set forth in Paragraph 24 

hereof, that the Property is no longer needed for public or municipal purposes.  If the City Council fails 

or refuses to make a determination that the Property is no longer needed for public or municipal 

purposes as aforesaid, then in such event the Seller shall not be required to close this sale and this 

Agreement shall be automatically terminated, be null and void and of no legal force and effect. 

 

 

  CLOSING CONDITION TWO:  Amendment No. 772 to the Constitution of Alabama (1901) 

(Section 94.01(a)(3) of the Recompiled Constitution of Alabama (hereinafter referred to as “Amendment 

No. 772”), authorizes the City to lend its credit to or grant public funds and things of value in aid of or to 

any corporation or other business entity for the purpose of promoting the economic development of the 

City.  Article IV, §94.01 of the Constitution of Alabama of 1901 Amendment No. 772” reads in 

pertinent part as follows: 

 

 “(a) The governing body of any county, and the governing body 

of any municipality located therein, for which a local constitutional 

amendment has not been adopted authorizing any of the following, shall 

have full and continuing power to do any of the following: 

 

  (3) Lend its credit to or grant public funds and things of 

value in aid of or to any individual, firm, corporation, or other business 

entity, public or private, for the purpose of promoting the economic and 

industrial development of the county or the municipality. 

 

 (b) In carrying out the purpose of this amendment, neither the 

county nor any municipality located therein shall be subject to Section 93 

or 94 of this Constitution. 

 

 (c) Neither the county nor any municipality located therein 

shall lend its credit to or grant any public funds or thing of value to or in 

aid of any private entity under the authority of this amendment unless 

prior thereto both of the following are satisfied: 

 

  (1) The action proposed to be taken by the county or 

municipality is approved at a public meeting of the governing body of the 

county or municipality, as the case may be, by a resolution containing a 

determination by the governing body that the expenditure of public funds 
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for the purpose specified will serve a valid and sufficient public purpose, 

notwithstanding any incidental benefit accruing to any private entity or 

entities. 

 

  (2) At least seven days prior to the public meeting, a 

notice is published in the newspaper having the largest circulation in the 

county or municipality, as the case may be, describing in reasonable detail 

the action proposed to be taken, a description of the public benefits sought 

to be achieved by the action, and identifying each individual, firm, 

corporation, or other business entity to whom or for whose benefit the 

county or the municipality proposes to lend its credit or grant public funds 

or thing of value. 

 

 For purposes of the foregoing, any sale, lease, or other disposition 

of property for a price equal to the fair market value thereof shall not 

constitute the lending of credit or a grant of public funds or thing of value 

in aid of a private entity.” 

 

  In order for the Seller to be required to close this sale pursuant to this Agreement, the 

City Council shall first publish the notice of a public meeting in strict compliance with the mandated 

requirements of Amendment No. 772.  If the City Council fails or refuses to publish said notice as 

aforesaid, then in such event the Seller shall not be required to close this sale and this Agreement shall 

be automatically terminated, be null and void and have no legal force and effect. 

 

 

 

CLOSING CONDITION THREE:  In order for the Seller to be required to close this sale 

pursuant to this Agreement, the City Council shall first: 

 

  (a) Hold and conduct the public meeting as required by Amendment No. 772; and 

 

  (b) Find and determine that the sale of the property pursuant to the Agreement will: 

 

   (1) Promote the economic development of the City of Vestavia Hills, 

Alabama; and 

 

   (2) Serve as a valid and sufficient public purpose notwithstanding any 

incidental benefit accruing to any private entity or entities; and 

 

   (3) Benefit the public and promote the public welfare of the City of Vestavia 

Hills, Alabama; and 

 

   (4) Promote commercial development and the stimulation of the local 

economy; and 

 

   (5) Increase employment opportunities and create jobs in the City; and 
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   (6) Increase the City’s tax base, which will result in additional tax revenues 

for the City; and 

 

   (7) Promote the location, relocation, expansion and retention of commercial 

enterprises in the City. 

 

   (8) Find and determine that a  recognized company (“Company”) will locate 

on the Property that will open and operate a commercial retail sales business that will generate annual 

municipal sales tax revenue in an amount sufficient to justify the sale of the Property for less than the 

year 2009 appraised value. 

 

  (c) Approve and adopt an ordinance authorizing and directing the Mayor to sign this 

Agreement. 

 

  If the City Council fails or refuses to hold and conduct the public hearing as mandated by 

Amendment No. 772 or fails and refuses to make any of the findings or determinations as set forth in 

paragraphs (1) through (8) above, and/or fails or refuses to approve and adopt the ordinance referred to 

above, then in such event the Seller shall not be required to close this sale and the Agreement shall be 

automatically terminated, be null and void and have no legal force and effect. 

 

 

CLOSING CONDITION FOUR:  The Purchaser shall, on or before ninety (90) days from the 

Effective Date, produce to Seller a  tenant or company (the “Company” or the “tenant”) that will, prior 

to the end of said ninety (90) day period provide written confirmation to the Seller stating that it, the 

Company, pending and in accordance with a fully executed commercial lease with Purchaser, and 

provided this Agreement closes and the Company actually opens for business: 

 

a) Will locate within the corporate boundaries of the  City of Vestavia Hills and 

open and operate a commercial retail sales business on the Property; and 

 

  (b)  Will purchase from Seller a business license the cost of which shall be based 

upon a fee and a percentage of gross retail sales; and 

 

  (c)  Will be engaged in the commercial business of retail sales; and 

 

  (d) Expects to generate  annual retail sales in an amount necessary to collect and pay 

over to the City annually municipal sales tax revenue, (which is presently calculated at three percent 

(3%) of gross retail sales) sufficient to justify, in the sole opinion of Seller, selling the Property at less 

than the year 2009 appraised value. 

 

  In order for the Seller to be required to close this sale pursuant to this Agreement, the 

City Council shall first accept, agree and approve the Company to locate and operate in the City of 

Vestavia Hills as completion and satisfaction of this Closing Condition Four.  The acceptance by the 

Seller shall be in writing and approved by the enactment of a resolution at a public hearing, all within 
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ten (10) business days from Purchaser’s submission of a Company to Seller for its approval or 

disapproval.   

 

  Purchaser and Seller agree that the Seller shall have the sole, unfettered and absolute 

discretion to approve or disapprove the Company offered by Purchaser in an effort to complete and 

satisfy this Closing Condition Four.  If the City Council fails or refuses to accept the Company as 

completion and satisfaction of this Closing Condition Four, then in such event the Seller shall have no 

legal obligation to close this sale and this Agreement shall be automatically terminated, be null and void 

and of no legal force and effect and the Earnest Money shall be immediately returned to Purchaser. 

 

  Anything to the contrary in this Closing Condition Four notwithstanding, Purchaser shall 

have ninety (90) days from the Effective Date to continue to submit prospective tenants to Seller for 

Seller’s approval or disapproval.  If after said ninety (90) day period Seller has not approved of a 

Company, then and only then shall the Seller have the right but not the obligation to terminate the 

Agreement by immediately refunding the Earnest Money to Purchaser.   

 

  CLOSING CONDITION FIVE:  Seller shall have no legal obligation to close this sale unless 

and until the Property is rezoned by the City of Vestavia Hills so as to permit the contemplated use by 

the Purchaser or Company referred to in Closing Condition Four.  If the Property is not rezoned as 

aforesaid, then in such event the Seller shall have no legal obligation to close the sale of the Property 

and this Agreement shall be automatically terminated, be null and void and of no force and effect and 

the Earnest Money shall be immediately returned to Purchaser. 

 

  CLOSING CONDITION SIX:  In order for the Seller to be required to close this sale 

pursuant to this Agreement, the Circuit Court of Jefferson County, Alabama shall have first entered a 

judgment validating and confirming this Agreement and the closing thereof, which judgment shall have 

become forever conclusive in accordance with and as provided in Section 6-6-755 of the Code of 

Alabama, 1975.  If the Circuit Court of Jefferson County, Alabama fails or refuses to render a judgment 

validating and confirming this Agreement prior to the expiration of the Inspection Period, then in such 

event the Seller shall not be required to close this sale and the Agreement shall be automatically 

terminated, be null and void and of no force and effect and the Earnest Money shall immediately be 

returned to Purchaser. 

 

  CLOSING CONDITION SEVEN:  If the sale of the Property is not closed on or before the 

Closing Date, then in such event this Agreement shall automatically be terminated, cancelled, null and 

void and of no legal force and effect. 

 

  The Seller shall have no legal obligation to close this sale unless and until all seven 

Closing Conditions have been completed and satisfied.  Stated another way, if any one of the Closing 

Conditions is not completed and satisfied, then in such event this  Agreement shall be automatically 

terminated and of no legal force and effect and the Earnest Money shall be immediately refunded to 

Purchaser. 

 

 26. CONDITION OF PROPERTY:  The Property is sold in “as is condition with any and 

all faults.”  Purchaser expressly acknowledges and agrees that Seller makes no representations or 
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warranties regarding the condition of the Property, except to the extent expressly and specifically set 

forth herein. 

 

 27. CONSTRUCTION OF TERMS:  Descriptive headings are for convenience only and 

shall not control or affect the meaning or construction of any provision.  Any ambiguities of this 

Agreement shall be construed fairly and equitably regardless of the participation of either party in 

drafting this Agreement.  The reference in terms to gender and number shall be modified as may be 

appropriate. 

 

 IN WITNESS WHEREOF, Seller and Purchaser have caused this Agreement to be executed as 

of the date first above written. 

 

       SELLER: 

 

WITNESS      CITY OF VESTAVIA HILLS, ALABAMA 

 

___________________________________  By_________________________________ 

        Alberto C. Zaragoza, Jr. 

        Its Mayor 

 

 

 

 

 

       PURCHASER: 

 

WITNESS      HES INVESTMENTS, LLC 

         

 

___________________________________  By_________________________________ 

        W. Jordy Henson 

        Its Managing Member 
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STATE OF ALABAMA 

JEFFERSON COUNTY 

 

ACKNOWLEDGMENT 

 

 I, the undersigned authority, a Notary Public in and for said County, in said State, hereby certify 

that Alberto C. Zaragoza, Jr., whose name as Mayor of the City of Vestavia Hills, Alabama, is signed to 

the foregoing Real Estate Purchase and Sale Agreement, and who is known to me, acknowledged before 

me on this day that, being informed of the contents of the document, he, as such officer and with full 

authority, executed the same voluntarily for and as the act of said City of Vestavia Hills, Alabama. 

 

 Given under my hand and official seal, this the _______day of _______________, 2012. 

 

My Commission Expires:   __________________________________________ 

____________________    Notary Public 

SEAL 

 

STATE OF ALABAMA 

JEFFERSON COUNTY 

 

ACKNOWLEDGMENT 

 

 I, the undersigned authority, a Notary Public in and for said County, in said State, hereby certify 

that W. Jordy Henson, whose name as Managing Member of HES Investments, LLC, is signed to the 

foregoing Real Estate Purchase and Sale Agreement and who is known to me, acknowledged before me 

on this day that, being informed of the contents of the document, he, as such officer and with full 

authority, executed the same voluntarily for and as the act of said HES Investments, LLC. 

 

 Given under my hand and official seal, this the _______day of _______________, 2012. 

 

My Commission Expires:   __________________________________________ 

____________________    Notary Public 

SEAL 
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EXHIBIT A 

TO 

PURCHASE AND SALE AGREEMENT 

 

A parcel of land situated in the Northeast Quarter of the Southwest 

Quarter of Section 30, Township 18 South, Range 2 West, Jefferson 

County, Alabama, being more particularly described as follows: 

 

From the Southwest corner of said quarter-quarter section run thence 

in an Easterly direction along the South line of same for a distance of 

589.77 feet to the point of beginning of the parcel herein described; 

thence turn an angle to the left of 103 degrees 33 minutes 57 seconds 

and run in a Northwesterly direction for a distance of 206.63 feet; 

thence turn an angle to the right of 101 degrees 35 minutes 18 

seconds and run in an Easterly direction for a distance of 359.60 feet 

to a point on the Westerly right-of-way of U.S. Highway 31, said 

point being in a curve to the right having a radius of 3173.97 feet and 

a central angle of 3 degrees 54 minutes 57 seconds and being concave 

to the West with a chord which forms an interior angle of 98 degrees 

29 minutes 45 seconds with the previous call; thence run along the 

arc of said curve in said right-of-way line in a southerly direction for 

a distance of 216.93 feet to the South line of said quarter-quarter 

section, the chord of said curve forming an interior angle of 79 

degrees 31 minutes 36 seconds with said South line of said quarter-

quarter section; thence run in a Westerly direction along said South 

line for a distance of 350.34 feet to the point of beginning. 
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EXHIBIT B 

TO 

PURCHASE AND SALE AGREEMENT 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



14 

 

 

 

 

 

 

 

EXHIBIT C 

TO 

PURCHASE AND SALE AGREEMENT 

CERTIFICATION OF 

NONFOREIGN STATUS 

This Certification of Nonforeign Status is made by       

   (“Seller”) to the _______________________________________ (“Purchaser”), pursuant to 

Section 1445 of the Internal Revenue Code (the “Code”). 

Section 1445 of the Code provides that a transferee of a United States real property interest must 

withhold tax if the transferor is a foreign person.  To inform the Purchaser that withholding of tax is not required 

upon the disposition of a United States real property interest by Seller, the undersigned hereby certifies the 

following on behalf of Seller: 

1.  Seller is not a foreign corporation, foreign partnership, foreign trust, or foreign estate (as those 

terms are defined in the Internal Revenue Code and Internal Tax Regulations).  Seller is a domestic corporation 

organized under the laws of the State of Alabama. Seller is not a partner in any foreign partnership and does not 

have any interest in any foreign trust or foreign estate (as those terms are defined in the Code and Income Tax 

Regulations). 

2. Seller’s employer identification  number is 63-0371391. 

3.   Seller’s office address is       . 

Seller understands that this Certification of Nonforeign Status may be disclosed to the Internal 

Revenue Service by Purchaser and that any false statement contained herein could be punished by fine, 

imprisonment, or both. 
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Under the penalties of perjury, I declare that I have examined this Certification of Nonforeign 

Status and to the best of my knowledge and belief it is true, correct and complete, and I further declare that I have 

authority to sign this document on behalf of Seller. 

[Signature Page Follows] 
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This Certification is signed by the undersigned on the ____ day of ______________, 20____. 

 

By:         

Name:      

Title:           
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ORDINANCE NUMBER_2422 
 

AN ORDINANCE AUTHORIZING AND DIRECTING THE SALE 
OF REAL ESTATE AND THE EXECUTION AND DELIVERY OF 
A REAL ESTATE SALES CONTRACT. 

 

 THIS ORDINANCE NUMBER 2422 is approved and adopted by the City 

Council of the City of Vestavia Hills, Alabama on this the 15th day of November, 2012. 

WITNESSETH THESE RECITALS: 

 WHEREAS, Title 11-40-1, Code of Alabama, 1975, declares municipalities 

corporate and gives them the power to contract and be contracted with; and 

 WHEREAS, Title 11-43-56, Code of Alabama, 1975, provides that the City 

Council shall have the management and control of the finances and all of the property, 

real and personal, belonging to the City; and 

 WHEREAS, Title 11-47-20, Code of Alabama, 1975, provides that the City 

Council may, by ordinance to be entered on its minutes, direct the disposal of any real 

property not needed for public or municipal purposes and direct the mayor to make title 

thereto, and a conveyance made by the mayor in accordance with such ordinance invests 

the grantee with the title of the municipality; and 

 WHEREAS, Title 11-43A-28, Code of Alabama, 1975, provides that the City 

Manager shall be the head of the administrative branch of the government of the City of 

Vestavia Hills and shall be responsible to the City Council for the proper administration 

of all municipal affairs; and 

 WHEREAS, Title 11-43A-48, Code of Alabama, 1975, provides that all contracts 

for the City of Vestavia Hills shall be made and approved by ordinance and signed in the 

name of the City of Vestavia Hills by the Mayor and countersigned by the City Manager; 

and 

 WHEREAS, Title 11-45-8(b), Code of Alabama, 1975, provides that if an 

ordinance is published by posting, then in such event said ordinance shall take effect five 

days thereafter; and 

 WHEREAS, the Thomas Holdings, LLC is the owner of real property situated in 

the City of Vestavia Hills, Jefferson County, Alabama, which said real estate shall 
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hereinafter be referred to as the “subject property” and is more particularly described as 

follows: 

(To be inserted after survey is completed); and 
 

 WHEREAS, the City of Vestavia Hills, Alabama (“City”), desires to purchase 

the subject property from Thomas Holdings, LLC; and 

 WHEREAS, a copy of a document entitled “Agreement for Sale and Purchase of 

Real Estate” by and between the City of Vestavia Hills, Alabama, as “Purchaser”, and 

Thomas Holdings, LLC, an Alabama limited liability company, as “Seller”, hereinafter 

referred to as the “Agreement” is attached hereto, marked at Exhibit 1 and is incorporated 

into this Ordinance Number 2422 by reference as though set out fully herein. 

 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF 

THE CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS: 

 1. The Mayor and City Manager are hereby authorized and directed to 

execute and deliver the Agreement for Sale and Purchase of Real Estate designated as 

Exhibit 1 for and on behalf of the City of Vestavia Hills, Alabama. 

 3. The sale shall be made and closed in accordance with the terms, 

provisions and conditions of the Agreement for Sale and Purchase of Real Estate , a copy 

of which is marked as Exhibit 1 attached to this Ordinance Number 2422 and 

incorporated herein by reference as though set out fully herein.  A copy of said 

Agreement for Sale and Purchase of Real Estate will be on file in the office of the City 

Clerk of the City of Vestavia Hills, Alabama for inspection by members of the general 

public. 

 4. Upon approval, adoption and enactment of this Ordinance Number 2422 

the City Manager is hereby authorized and directed to take any and all legal action 

necessary to close the sale of the subject property all in accordance with the terms, 

provisions and conditions of the Agreement for Sale and Purchase of Real Estate 

designated as Exhibit 1. 

 5. This ordinance shall become effective upon its approval, adoption, 

enactment and publication by posting as set forth in Title 11-45-8(b), Code of Alabama, 

1975. 
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 6. If any part, section or subdivision of this ordinance shall be held 

unconstitutional or invalid for any reason, such holding shall not be construed to 

invalidate or impair the remainder of this ordinance which shall continue in full force and 

effect notwithstanding such holding. 

 DONE, ORDERED, APPROVED and ADOPTED this the 15th day of 

November, 2012. 

      CITY OF VESTAVIA HILLS, ALABAMA 
 
 
 
 
      By_________________________________ 
       Alberto C. Zaragoza, Jr. 
       Mayor 
       
ATTESTED BY: 
 
 
 
_________________________________ 
Rebecca Leavings 
City Clerk 
 
 
 
 
CERTIFICATION: 
 
 I, Rebecca Leavings, as City Clerk of the City of Vestavia Hills, Alabama, hereby 
certify that the above and foregoing copy of 1 (one) Ordinance # 2422 is a true and 
correct copy of such Ordinance that was duly adopted by the City Council of the City of 
Vestavia Hills on the 15th day of November, 2012 as same appears in the official records 
of said City. 
 
 Posted at Vestavia Hills Municipal Center, Vestavia Hills New Merkle House, 
Vestavia Hills Civic Center and Vestavia Hills Library in the Forest this the ______ day 
of ______________, 2012. 
 
 
 
 
      Rebecca Leavings 
      City Clerk 
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ORDINANCE NUMBER_2423 
 

AN ORDINANCE AUTHORIZING AND DIRECTING THE SALE 
OF REAL ESTATE, MORE PARTICULARLY DESCRIBED AS 
LOTS 1, 2, 3, 4 AND 5 IN THUSS FARMS SUBDIVISION AS 
RECORDED IN MAP BOOK 228, PAGE 48, JEFFERSON 
COUNTY, AND THE EXECUTION AND DELIVERY OF A REAL 
ESTATE SALES CONTRACT. 

 

 THIS ORDINANCE NUMBER 2423 is approved and adopted by the City 

Council of the City of Vestavia Hills, Alabama on this the 15th day of November, 2012. 

WITNESSETH THESE RECITALS: 

 WHEREAS, Title 11-40-1, Code of Alabama, 1975, declares municipalities 

corporate and gives them the power to contract and be contracted with; and 

 WHEREAS, Title 11-43-56, Code of Alabama, 1975, provides that the City 

Council shall have the management and control of the finances and all of the property, 

real and personal, belonging to the City; and 

 WHEREAS, Title 11-47-20, Code of Alabama, 1975, provides that the City 

Council may, by ordinance to be entered on its minutes, direct the disposal of any real 

property not needed for public or municipal purposes and direct the mayor to make title 

thereto, and a conveyance made by the mayor in accordance with such ordinance invests 

the grantee with the title of the municipality; and 

 WHEREAS, Title 11-43A-28, Code of Alabama, 1975, provides that the City 

Manager shall be the head of the administrative branch of the government of the City of 

Vestavia Hills and shall be responsible to the City Council for the proper administration 

of all municipal affairs; and 

 WHEREAS, Title 11-43A-48, Code of Alabama, 1975, provides that all contracts 

for the City of Vestavia Hills shall be made and approved by ordinance and signed in the 

name of the City of Vestavia Hills by the Mayor and countersigned by the City Manager; 

and 

 WHEREAS, Title 11-45-8(b), Code of Alabama, 1975, provides that if an 

ordinance is published by posting, then in such event said ordinance shall take effect five 

days thereafter; and 
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 WHEREAS, the City of Vestavia Hills, Alabama (“City”) is the owner of real 

property situated in the City of Vestavia Hills, Jefferson County, Alabama, which said 

real estate shall hereinafter be referred to as the “subject property” and is more 

particularly described as follows: 

Lots 1, 2, 3, 4 and 5 in Thuss Farms Subdivision as recorded on Map Book 
228, Page 48, Jefferson County, Alabama; and 
 

 WHEREAS, NSH Corp., an Alabama corporation, has offered to purchase the 

subject property from the City; and 

 WHEREAS, the City finds and determines that it is willing to accept the offer by 

NSH Corp.; provided, however, that said NSH Corp. will impose protective covenants, 

conditions and restrictions on the subject property that will provide, among other things, 

that the use of said subject property shall be solely for single-family residential purposes 

and not for the purpose of business or trade; and 

 WHEREAS, the City Council of the City of Vestavia Hills, Alabama finds and 

determines that the subject property is not needed for municipal or public purposes; and 

 WHEREAS, a copy of a document entitled “Real Estate Sales Contract” by and 

between the City of Vestavia Hills, Alabama, as “Seller,” and NSH Corp., an Alabama 

corporation, as “Purchaser,” hereinafter referred to as the “Real Estate Sales Contract,” is 

attached hereto, marked as Exhibit 1 and is incorporated into this Ordinance Number 

2423 by reference as though set out fully herein. 

 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF 

THE CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS: 

 1. The subject property is found and determined to not be needed for public 

or municipal purposes by the City of Vestavia Hills and is hereby declared as surplus 

property all in accordance with the requirements of Title 11-47-20, Code of Alabama, 

1975. 

 2. The Mayor and City Manager are hereby authorized and directed to 

execute and deliver the Real Estate Sales Contract designated as Exhibit 1 for and on 

behalf of the City of Vestavia Hills, Alabama. 
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 3. The sale shall be made and closed in accordance with the terms, 

provisions and conditions of the Real Estate Sales Contract, a copy of which is marked as 

Exhibit 1 attached to this Ordinance Number 2423 and incorporated herein by reference 

as though set out fully herein.  A copy of said Real Estate Sales Contract will be on file in 

the office of the City Clerk of the City of Vestavia Hills, Alabama for inspection by 

members of the general public. 

 4. Upon approval, adoption and enactment of this Ordinance Number 2423 

the City Manager is hereby authorized and directed to take any and all legal action 

necessary to close the sale of the subject property all in accordance with the terms, 

provisions and conditions of the Real Estate Sales Contract designated as Exhibit 1. 

 5. This ordinance shall become effective upon its approval, adoption, 

enactment and publication by posting as set forth in Title 11-45-8(b), Code of Alabama, 

1975. 

 6. If any part, section or subdivision of this ordinance shall be held 

unconstitutional or invalid for any reason, such holding shall not be construed to 

invalidate or impair the remainder of this ordinance which shall continue in full force and 

effect notwithstanding such holding. 

 DONE, ORDERED, APPROVED and ADOPTED this the 15th day of 

November, 2012. 

      CITY OF VESTAVIA HILLS, ALABAMA 
 
 
 
 
      By_________________________________ 
       Alberto C. Zaragoza, Jr. 
       Mayor 
       
ATTESTED BY: 
 
 
 
_________________________________ 
Rebecca Leavings 
City Clerk 
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CERTIFICATION: 
 
 I, Rebecca Leavings, as City Clerk of the City of Vestavia Hills, Alabama, hereby 
certify that the above and foregoing copy of 1 (one) Ordinance # 2423 is a true and 
correct copy of such Ordinance that was duly adopted by the City Council of the City of 
Vestavia Hills on the 15th day of November, 2012 as same appears in the official records 
of said City. 
 
 Posted at Vestavia Hills Municipal Center, Vestavia Hills New Merkle House, 
Vestavia Hills Civic Center and Vestavia Hills Library in the Forest this the ______ day 
of ______________, 2012. 
 
 
 
 
      Rebecca Leavings 
      City Clerk 
 
 
 



PATRICK H. BOONE

ATTORNEY AND COUNSELOR AT LAW

NEW SOUTH FEDERAL SAVINGS BUILDING. SUITE 705

215 RICHARD ARRINGTON. JR. BOULEVARD NORTH

BIRMINGHAM, ALABAMA 35203-3720

TELEPHONE (205) 324-2018

FACSIMILE (205) 324-2295

November 13, 2012

By Hand Delivery

City Manager Randy Robertson
Vestavia Hills Municipal Center
P. 0. Box 660854

Vestavia Hills, Alabama 35266-0854

In Re: Sale of Five (5) Single-Family Residential Lots at Patchwork Farm Property

Dear Mr. Robertson:

The Vestavia Hills City Council will hold a special called meeting on Thursday,
November 15, 2012, at 4:30 p.m. It is my understanding that one of the items of business to be
considered at that time will be the possible sale of five (5) single-family residential lots to NSH
Corp.

In connection with the above matter, I am enclosing the following documents:

1. Ordinance authorizing and directing the sale of the five lots.

2. Proposed Real Estate Sales Contract prepared by NSH Corp. I have taken the
liberty to make the following amendments to the suggested contract:

follows:

A. The addition of paragraph 24, which shall read in words and figures as

"24. Purchaser shall, concurrently with the closing of the
sale, file Protective Covenants, Conditions and Restrictions in the
office of the Judge of Probate of Jefferson County, Alabama
limiting the use of said real property described in Section 1 above
exclusively and solely for the purpose of single-family residential
dwellings and not for the purpose ofbusiness or trade."

B. At the suggestion of Mayor Alberto C. Zaragoza, Jr., I have deleted
section (5) of paragraph 2, which heretofore read as follows:

"Future commercial buildings or structures will be set back
form the above buffer a minimum 25 feet."
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I recommend that copies of the Ordinance and Real Estate Sales Contract be distributed
to all members of the City Council in order that they be prepared to consider this matter at
Thursday's meeting.

Please call me if you have any questions regarding this matter.

Sincerely,

PHB:gp
Enclosures

Patrick H. Boone

Vestavia Hills City Attorney



REAL ESTATE SALES CONTRACT

rMlS^^rnn1? ~ITf- **' °f~ ' 2°1?" by m,d betWee" aThe City of Vestavia Hi,,s' Alaba™( Seller ) and NSH CORP., an Alabama corporation ("Purchaser").

WITNESSETH:

Legal Description. Seller hereby agrees to sell and the Purchaser hereby agrees to purchase the following described
SSS appurtenances thereto, situated in Shelby County, Alabama, on the terms and Jrt^

Lots 1-5 in Thuss Farms Subdivision as recorded on Map Book 228, Page 48, Jefferson County, Alabama
Base Purchase Price

fthl 32TmS ta?™ |2" Sh'T' I''6 C'T6 '"e SUm °f$80'0000° "er Lot> $400'000 for «" «™ lots,tine purchase Price ), less cre.hls and adjustments for taxes and closing costs as set forth herein Purchaser »il
have a30 day nrspechon period from the date the last contract herein referred to is execut dby IeSel e and w

Closing. (J5.000.00) shall be cred.ted agauist the Purchase Price paid at the final Subsequent

Purchaser and seller acknowledge (he following additional considerations:

^tirsx^Si1-- a,,d cooled space wi,h l25°sf i,eaied and ™m i- -

(3) Each lot will be approved for aconventional septic tank system;

(4) There will be a35 foot buffer along the rear of the lots and on the side of lot 1. Purchaser will use tintbuffer for landscape screening. Alandscaping plan wi„ be approved and implementedI by7u^r
(5)

3- Condition Precedent None

Zoning. Property is subject to PUD PR-1 zoning.

Agent. John Haitman, Attorney At Law, shall hold the Earnest Money in .rust pending the Closing of this sale.
Closnig. Closing will take place at the office ofJohn Hartman, Attorney At Law.

tote. Taxes shall be prorated between the Seller and the Purchaser as of the date of the closing and delivery of

A^e^. Purchaser and SeI(er shalI pay the, respecijve attomey fees .^ ^ doshig the ^^ ^^

imjmamr Seller agrees to furnish Purchaser astandard form owner's title insurance policy at Seller's expense,

EXHIBIT 1

(1)

(2)



issued by Land Title Company of Alabama in the amount of the purchase price, insuring Purchaser against loss on
account of any defect or encumbrance in the title, subject to exceptions herein, including paragraph 9 below;
otherwise, the earnest money shall be refunded. In the event both Owner's and Mortgagee's title policies are obtained
at the time of closing, the total expense of procuring the two policies will be divided equally between Seller and
Purchaser, even if the Mortgageeis theSeller.

10. Title Exceptions and Reservations. MINERALS AND MINING RIGHTS ARE EXCEPTED FROM THE SALE
OF THE PROPERTY TOGETHER WITH ALL PRIVILEGES AND IMMUNITIES RELATING THERETO. In
addition, the conveyance shall be subject to the following: zoning ordinances pertaining to said Property; Declaration
of Protective Covenants, if any; easements; rights-of-ways; setback lines; restrictions; ad valorem taxes for the current
tax year; all matters ofpublic record; and anything which would be disclosed by an accurate survey or inspection of
the Property.

11. The Seller agrees to convey said Property to the Purchaser by special warranty deed free ofall encumbrances, except
as set forth in those matters oftitle set forth in Schedule B-II ofthe Title Commitment wJiich have been approved
by Purchaser during the Inspection Period. Seller agrees that any encumbrances not herein excepted will be cleared
at time of Closing; however, if Seller does not clear such encumbrances then Purchaser may elect to rescind this
Contract.

12- Protective Covenants. The Property isnot subject toDeclaration ofProtective Covenanls.

13- Builder's Purpose. Purchaser represents that the Purchaser is acquiring the Property for the purpose of engaging in
the business ofconstructing residential buildings on said Properly.

14. Default and Remedies.

(a) In the event that Seller shall fail to consummate the transaction as contemplated herein for any reason
other than Purchaser's default, then Purchaser may, in its sole discretion, either (i) enforce tin's Agreement
and the purchase and sale transaction contemplated herein by specific performance or (ii) terminate this
Agreement, whereupon the Earnest Money shall be refunded to Purchaser, tliis Agreement shall be
deemed canceled and terminated and neither party shall have any further obligation or liability to the
other hereunder. Putchaser hereby expressly waives any right to seek or obtain any monetary judgment or
damages against Seller in the event of any default hereunder by Seller and acknowledges and agrees that
noother damages, rights or remedies shall becollectible, enforceable oravailable to Purchaser.

(b) If, at any time after the expiration ofthe Inspection Period, Purchaser shall fail to perform its obligation to
close the transaction contemplated herein for any reason other than Seller's default or the failure ofany of
the Closing Conditions to occur, then Seller shall retain the Earnest Money in which event this Agreement
shall automatically be deemed terminated and canceled and neither party shall have any further obligation
or liability to the other hereunder. Because of the difficulty, inconvenience and uncertainty of
ascertaining actual damages, no other damages, rights or remedies shall in any case be collectible,
enforceable or available to Seller and Seller agrees to accept and retain the Earnest Money as its total
damages and relief hereunder in the event Purchaser fails to close the purchase and sale transaction
contemplated herein.

15. No Waiver. No waiver by either party of any breach by the other ofany provision of this Contract shall be deemed or
construed to be a waiver ofany subsequent or continuing breach ofthe same or any other provision ofthis Contract
nor shall any forbearance by either parly from the exercise ofaremedy for such breach be deemed orconstrued to be a
waiver by such party ofany ofits rights orremedies with respect to such breach.

16. Entire Agreement. This Contract between Seller and Purchaser states the entire agreement between the parties and
merges therein all statements, representations, and covenants heretofore made concerning Hie Property and any other
agreements not incorporated herein are voidandof no force and effect.



17. Assignment. This Contract maybe assigned by Purchaser.

18. Captions. The captions in tliis Contract are used for convenience only, and they inno way define, limit, orprescribe
thescope or intent of tliis Contract or anyprovisions thereof.

19. Severability. This Contract is intended to be performed in accordance with, and only to the extent permitted byall
applicable laws, ordinances, rules and regulations. If any provision of this Contract or the application thereof to any
person, entity, or circumstance, shall, for any reason and to any extent, be held to be invalid or unenforceable, the
remainder of this Contract and the application of such provision to the other person or circumstance shall not be
affected thereby, butrather shall beenforced to the greatest extent permitted bylaw.

20. Choiceof Law. This Contract shall be governed andperformed in accordance withthe lawof theStateof Alabama.

21- Survival ofClosing. All terms and provisions ofthis Contract shall survive the Closing ofthe sale ofthe Property.

22. Notices. All notices that may at any time be required to be given hereunder shall be deemed to have been properly
given if sentbyregistered or certified mail, postage prepaid, addressed if sent toSeller, as follows:

City of VestaviaHills Alabama, Vestavia Hills, AL 35216 '

or ifsent to Purchaser, as follows:

NSH CORP., 3545 Market Street, Birmingham, Alabama35226
Attention: Mr. Jonathan M. Belcher, President

23. Real Estate Commissions. Seller and Purchaser represent that neither party is obligated to pay real estate
commissions in connection with this sale.

IN WITNESS WHEREOF, the parties have caused this Conhact to be executed on the day and year first above
written.

PURCHASER:

24. Purchaser shall, concurrently with the NSH CORP.
closing of the sale, file Protective Covenants, Conditions
and Restrictions in the office of the Judge of Probate of Bv:
Jefferson County, Alabama limiting the use of said real
property described in Section 1 above exclusively and ^:.
solely for the purpose of single-family residential
dwellings and not for the purpose ofbusiness ortrade. Date:

SELLER:

City of Vestavia Hills

By:

Its:

Date:

Receipt ishereby acknowledged ofthe Earnest Money Cash Check ashereinabove set forth.

AGENT: By: Dale:



REAL ESTATE SALES CONTRACT

<^l_^SferS_?—T— "ay °f- 2°12' by a"d betWee" aT"e Ci,y 0f Vcsta™ HiIls- Alabama( beller ) and NSH CORP., an Alabama corporation ("Purchaser").

WITNESSETH:

1. Legal Description. Seller hereby agrees to sell and the Purchaser hereby agrees to purchase the following described
foThe°rIin: "*** aPPUrtenanCeS theret°'situated in Shelby Countv> Alabama, on the tenns and conditions set

Lots 1-5 in Thuss Farms Subdivision as recorded on Map Book 228, Page 48, Jefferson County, Alabama
2- Base Purchase Price

(te 'T^taS 1Pay '°H-!,e S!,"^at ""Cl0Sing ,he SUm "tUMMM per Lot, $400,000 for all five lots,(the Purchase Price , less credits and adjustments for taxes and closing costs as set forth herein Purchaser wil
have a30 day inspection period from the date the last contract herein referred to is executed by he Sel er and w
have up to 30 days after exptration of the inspection period to close. The Earnest Money pJbTrtSLTuZ^execution of .his Contract ($5,000.00) shall be credited against the Purchase Price pLVZ^^Z

Purchaser and seller acknowledge the following additional considerations:

(,) ZZ^^lZ^Zl^ and cooled space wi,h ,250 sf heated and •— •«- «

^ c^^Xe^^nst^
(3) Each lot will be approved for aconventional septic tank system;

(4) There will be a35 foot buffer along the rear of the lots and on the side of lot 1. Purchaser will use that
buffer for landscape screening. Alandscaping plan will be approved and implemented by PurchL?

(5)

3. Condition Precedent None

Zoning. Property is subject to PUD PR-1 zoning.

Agent. John Hartman, Attorney At Law, shall hold the Earnest Money in trust pending the Closing of this sale.
Closing. Closing will take place at the office ofJohn Hartinan, Attorney At Law.

teto. Taxes shal! be prorated between the SeUer and the Purchaser as of the date of the closing and delivery of

Prepay FC - PUrChaSer ^ Se"er Sha" Pay **"*«*» *«°™y ft- i-urred for closing the sale of the

™_!l_!U_n_, Seller agrees to furnish Purchaser astandard form owner's title insurance policy a. Seller's expense,



issued by Land Title Company of Alabama in the amount of the purchase price, insuring Purchaser against loss on
account of any defect or encumbrance in the title, subject to exceptions herein, including paragraph 9 below;
otherwise, the earnest money shall be refunded. In the event both Owner's and Mortgagee's title policies are obtained
at the time of closing, the total expense of procuring the two policies will be divided equally between Seller and
Purchaser, even if the Mortgagee is the Seller.

1°- Title Exceptions and Reservations. MINERALS AND MINING RIGHTS ARE EXCEPTED FROM THE SALE
OF THE PROPERTY TOGETHER WITH ALL PRIVILEGES AND IMMUNITIES RELATING THERETO. In
addition, the conveyance shall be subject to the following: zoning ordinances pertaining to said Property; Declaration
ofProtective Covenants, if any; easements; rights-of-ways; setback lines; restrictions; advalorem taxes for the current
tax year; all matters ofpublic record; and anything which would be disclosed by an accurate survey or inspection of
the Property.

11. The Seller agrees to convey said Property to the Purchaser by special warranty deed free of all encumbrances, except
as set forth in those matters of title set forth in Schedule B-II ofthe Title Commitment which have been approved
by Purchaser during the Inspection Period. Seller agrees that any encumbrances not herein excepted will be cleared
at time ofClosing; however, ifSeller does not clear such encumbrances then Purchaser may elect to rescind this
Contract.

12- Protective Covenants. The Property isnot subject toDeclaration ofProtective Covenants.

13* Builder's Purpose. Purchaser represents that the Purchaser is acquiring the Property for the purpose of engaging
the business ofconstructing residential buildings on said Property.

in

14. Default and Remedies.

(a) In the event that Seller shall fail to consummate the transaction as contemplated herein for any reason
other than Purchaser's default, then Purchaser may, in its sole discretion, either (i) enforce tliis Agreement
and the purchase and sale transaction contemplated herein by specific performance or (ii) terminate this
Agreement, whereupon the Earnest Money shall be refunded to Purchaser, this Agreement shall be
deemed canceled and terminated and neither party shall have any further obligation or liability to the
other hereunder. Purchaser hereby expressly waives any right to seek or obtain any monetary judgment or
damages against Seller in the event of any default hereunder by Seller and acknowledges and agrees that
no other damages, rights orremedies shall be collectible, enforceable oravailable toPurchaser.

(b) If, at any time afler the expiration of the Inspection Period, Purchaser shall fail to perform its obligation to
close the transaction contemplated herein for any reason other than Seller's default or the failure of any of
the Closing Conditions to occur, then Seller shall retain the Earnest Money in which event this Agreement
shall automatically be deemed terminated and canceled and neither party shall have any further obligation
or liability to the other hereunder. Because of the difficulty, inconvenience and uncertainty of
ascertaining actual damages, no other damages, rights or remedies shall in any case be collectible
enforceable or available to Seller and Seller agrees to accept and retain the Earnest Money as its total
damages and relief hereunder in the event Purchaser fails to close the purchase and sale transaction
contemplated herein.

15.

16.

NoWai7'- No wa,ver bv either Party ofany breach by the other ofany provision of this Contract shall be deemed or
construed to be awaiver of any subsequent or continuing breach of the same or any other provision of this Contract
nor shall any forbearance by either party from the exercise ofaremedy for such breach be deemed or construed to be a
waiver by such party ofany ofits rights orremedies with respect to such breach.

Entire Agreement. This Contract between Seller and Purchaser states the entire agreement between the parties and
merges therein all statements, representations, and covenants heretofore made concerning the Property and any other
agreements not incorporated herein are voidand of no force and effect.



17. Assignment. This Contractmaybe assigned by Purchaser.

18. Captions. The captions in tliis Contract are used for convenience only, and they in no way define, limit, orprescribe
thescopeor intent of tinsContract or anyprovisions thereof.

19. Severability. This Contract is intended to be performed in accordance with, and only to the extent permitted by all
applicable laws, ordinances, rules and regulations. Ifany provision ofthis Contract orthe application thereof to any
person, entity, or circumstance, shall, for any reason and to any extent, be held to be invalid or unenforceable, the
remainder of this Contract and the application of such provision to the other person or circumstance shall not be
affected thereby, but rather shall beenforced to the greatest extent permitted bylaw.

20- Choice of Law. This Contract shall begoverned and performed inaccordance with the law of the State ofAlabama.

21- Survival ofClosing. All terms and provisions of this Contract shall survive the Closing ofthe sale ofthe Property.

22. Notices. All notices that may at any time be required to be given hereunder shall be deemed to have been properly
given ifsent by registered orcertified mail, postage prepaid, addressed ifsent to Seller, as follows:

Cityof Vestavia Hills Alabama, Vestavia Hills, AL35216

or if sent to Purchaser, as follows:

NSH CORP., 3545 Market Street, Birmingham, Alabama 35226
Attention: Mr. Jonathan M. Belcher, President

23* Real Estate Commissions. Seller and Purchaser represent that neither party is obligated to pay real estate
commissions in connection with this sale.

IN WITNESS WHEREOF, the parties have caused this Contract to be executed on the day and year first above
written.

PURCHASER:

24. Purchaser shall, concurrently with the NSH CORP.
closing of the sale, file Protective Covenants, Conditions
and Restrictions in the office of the Judge of Probate of By:
Jefferson County, Alabama limiting the use of said real
property described in Section 1 above exclusively and ,ts:
solely for the purpose of single-family residential
dwellings and not for the purpose of business ortrade. Date:

SELLER:

City ofVestavia Hills

By:

Its:

Date:

Receipt is hereby acknowledged of the Earnest Money Cash Check as hereinabove set forth.

AGENT: Bv: . Dale:
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