
Vestavia Hills  
City Council Agenda 

Special Meeting 
January 31, 2013 

4:30 PM 
 

1. Call to Order 
2. Roll Call 
3. Invocation – George Pierce 
4. Pledge of Allegiance 

New Business 

5. Unanimous Consent For Immediate Consideration And Action On All Items Listed On 
The Agenda 

6. Ordinance Number 2430 – An Ordinance To Approve Rescission, Cancellation And 
Termination Of Contract With Thomas Holdings, LLC For The Purchase Of The 
Property On Sunview Drive  (Public Hearing) 

7. Ordinance Number 2431 – An Ordinance Authorizing The Rescission, Cancellation And 
Termination Of An Agreement Between Owner And Architect  (Public Hearing) 

8. Ordinance Number 2432 – An Ordinance Authorizing The Negotiation Of A Contract 
For Architectural Services  (Public Hearing) 

9. Ordinance Number 2433 - An Ordinance Amending Ordinance Number 2394 – 
Amending A Purchase And Sale Agreement For 7.5 Acres To Capital Growth MedVest, 
LLC (Public Hearing) 

10. Citizens Comments 
11. Executive Session 
12. Ordinance Number 2425 – An Ordinance Authorizing The Execution And Delivery Of A 

Letter Of Intent For The Sale Of Municipal Property  (Public Hearing) 
13. Motion For Adjournment 
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ORDINANCE NUMBER 2430 
 
 

AN ORDINANCE TO RESCIND, CANCEL AND TERMINATE AN 
AGREEMENT FOR SALE AND PURCHASE OF REAL ESTATE AND TO 
RESCIND ORDINANCE NUMBER 2422. 
 
 

 THIS ORDINANCE NUMBER 2430 is approved and adopted by the City Council of 

the City of Vestavia Hills, Alabama on this the 31st day of January, 2013. 

WITNESSETH THESE RECITALS: 

 WHEREAS, on November 15, 2012, the City Council approved and adopted Ordinance 

Number 2422 authorizing and directing the Mayor and City Manager to execute and deliver an 

Agreement for Sale and Purchase of Real Estate (the “Contract”) by and between Thomas 

Holdings, LLC, as “Seller,” and the City of Vestavia Hills, Alabama, as “Purchaser,” whereby 

the City agreed to purchase approximately 1.18± acres situated on Sunview Drive in Cahaba 

Heights for and in consideration of $365,000.00 upon the condition that the property be used for 

the construction and operation of a municipal garage and shop; and 

 WHEREAS, a copy of said Contract is attached hereto, marked as Exhibit A and 

incorporated into this Ordinance Number 2430 by reference as though set out fully herein; and 

 WHEREAS, the Contract reads in pertinent parts as follows: 

 “8. INSPECTIONS:  Purchaser, or Purchaser’s representatives, shall 
have the right to enter the Property for the purpose of inspecting same, and/or 
making boundary line and topographical surveys of the same, and/or making soil 
tests thereon, and/or in general observing and investigating the condition of the 
Property.  Purchaser agrees to indemnify Seller from and against any liability that 
results from Purchaser performing any of its inspections as provided herein, and 
such indemnity shall survive any termination of this Agreement.   
 
 9. INSPECTION PERIOD:  Purchaser shall have a period of one 
hundred fifty (150) days from the Effective Date (“Inspection Period”) to 
determine, either personally or through or with a representative of Purchaser’s 
choosing, any and all conditions of the Property (including without limitation the 
condition of all improvements thereon) material to Purchaser’s decision to 
purchase the Property.  The determination shall include, without limitation, 
Purchaser satisfying itself as to title matters, soil testing, survey matters, structural 
matters, zoning matters, subdivision regulations, engineering and site planning, 
environmental matters, specifically including, but not limited to Phase I ESA, 
existing contracts and financial matters affecting the Property, all soil, 
landscaping and other physical conditions of the Property, availability and 



Ordinance Number 2430 
Page 2 

 
 

sufficient quantities of all utilities, and all additional matters that Purchaser 
believes relevant, in its sole and absolute discretion, in determining whether or not 
to purchase the Property.  Purchaser, at Purchaser’s sole discretion, for any reason 
or no reason, shall have the right and option to cancel this Contract by giving 
written notice of termination to Seller no later than the last day of the Inspection 
Period, in which the right and option to cancel this Contract by giving written 
notice of termination to Seller no later than the last day of the Inspection Period, 
in which event this Contract shall be of no further force or effect except for any 
indemnity or other obligations that expressly survive, and the Earnest Money shall 
be refunded to Purchaser.  If Purchaser cancels and terminates this Agreement 
prior to the expiration of the Inspection Period, then in such event the earnest 
money shall be refunded by the Seller to Purchaser in full. 
 

 16. NOTICES:  At any time before the expiration of the Inspection 
Period, Purchaser may notify Seller in writing (by any of the methods described 
above) that Purchaser does not intend to consummate the purchase and sale of the 
Property, whereupon this Agreement shall terminate, and neither party shall have 
any further obligation to the other hereunder except as may be specifically 
provided otherwise herein.  If this Agreement is terminated by the Purchaser as 
aforesaid, then in such event the Earnest Money shall be refunded by Seller to 
Purchaser in full.”; and 

 

 WHEREAS, the City Council of the City of Vestavia Hills, Alabama (“City Council”) 

approved and adopted Resolution Number 4380 on December 20, 2012 to employ architect, 

Barry Davis, to design the new municipal garage/shop on the property and to authorize and direct 

the Mayor and City Manager to execute and deliver an Agreement between the City, as 

“Owner,” and Barry Davis, as “Architect,” (the “Architect Agreement”); and 

 WHEREAS, Article 12, section 12.3 of the Architect’s Agreement provides “the 

Architect’s fixed fee includes an allowance of $5,500.00 for geotechnical exploration and 

reporting”; and 

 WHEREAS, Architect Barry Davis caused a Geotechnical Engineering Report to be 

prepared by Terracon Consultants, Inc. for LBYD, Inc., which said report reads in pertinent part 

as follows: 

“A geotechnical exploration has been performed for the proposed new municipal 
maintenance facility to be constructed on Sunview Drive near its intersection with 
Autumn Lane in Vestavia, Alabama.  A total of ten (10) borings were performed 
to depths ranging from about 5 to 13 feet below the existing surface grades.  
Based on the information obtained from our subsurface exploration, the following 
geotechnical considerations were identified: 
 



Ordinance Number 2430 
Page 3 

 
 

 Our borings within the planned maintenance building area encountered 
predominantly previously-placed undocumented fill containing wood, organics, 
etc. overlying clayey silt (ML) alluvium to depths of about 6 to 8 feet below the 
existing site grades.  It is our opinion that the existing fill and underlying alluvium 
are not suitable in their current state for support of the building foundations or 
floor slab… 
 
 Borings performed within the planned parking and drives typically 
encountered existing fill soils overlying medium stiff or better native soils.  The 
existing fill soils are not expected to be suitable for pavement subgrade, and 
should be undercut.  Dependent upon many conditions including weather and 
construction traffic, stabilization of the exposed subgrade (after undercutting of 
the existing fill) may be required.”; and 

 

 WHEREAS, Architect Barry Davis has estimated that it will cost the City approximately 

Two Hundred Fifty Thousand Dollars ($250,000.00) for site work to remediate the property in 

order for the improvements to be constructed on said property; and 

 WHEREAS, the City Council finds and determines that it is not in the public interest to 

close the sale as described in the Contract attached hereto and marked as Exhibit A; and 

 WHEREAS, the City of Vestavia Hills, Alabama has, by the enactment of this 

Ordinance Number 2430, exercised its rights under the Contract to cancel, rescind and terminate 

the Contract and to receive a full refund of the earnest money in the amount of Five Thousand 

Dollars ($5,000.00). 

 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF VESTAVIA HILLS, ALABAMA AS FOLLOWS: 

 1. The City Council hereby exercises its rights under the Contract, specifically 

including, but not limited to, Sections 8, 9 and 16 thereof to cancel, terminate and rescind the 

Contract.  The City Manager is hereby authorized and directed to furnish written notice of the 

cancellation, termination and rescission of the Contract via certified mail-return receipt requested 

with postage prepaid to the following named parties: 

    Mary Lou Roberts 
    Thomas Holdings, LLC 
    3125 Napoleon Court 
    Birmingham, Alabama  35243 
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    Wesley R. Cline, CCIM 
    Coldwell Banker Commercial Moore Company Realty 
    3500 Blue Lake Drive 
    Birmingham, Alabama 35243 
 
    Wesley R. Cline  
    4624 Old Looney Mill Road 
    Birmingham, Alabama 35243. 
 

 The City Manager is further authorized to request a full refund of the earnest money in 

the amount of Five Thousand Dollars ($5,000.00). 

 2. The Mayor and the City Manager are hereby authorized and directed to execute 

and deliver the Agreement for Rescission, Cancellation and Termination of the Contract and to 

present the same to Thomas Holdings, LLC for execution and delivery thereof. 

 3. Ordinance Number 2422 is hereby rescinded in its entirety.  The Contract 

attached to said Ordinance Number 2422 is also rescinded, cancelled and terminated in its 

entirety so that said Contract shall be null and void, and have no force and effect. 

 4. If any part, section or subdivision of this ordinance shall be held unconstitutional 

or invalid for any reason, such holding shall not be construed to invalidate or impair the 

remainder of this ordinance which shall continue in full force and effect notwithstanding such 

holding. 

 5. This ordinance shall become effective upon its approval, adoption, enactment and 

publication by posting as set forth in Title 11-45-8(b), Code of Alabama, 1975. 

 DONE, ORDERED, APPROVED and ADOPTED this the 31st day of January, 2013. 

      CITY OF VESTAVIA HILLS, ALABAMA 
 
 
 
 
      By_________________________________ 
       Alberto C. Zaragoza, Jr. 
       Mayor 
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ATTESTED BY: 
 
 
 
_________________________________ 
Rebecca Leavings 
City Clerk 
 
 
 
CERTIFICATION: 
 
 I, Rebecca Leavings, as City Clerk of the City of Vestavia Hills, Alabama, hereby certify 
that the above and foregoing copy of 1 (one) Ordinance #2430 is a true and correct copy of such 
Ordinance that was duly adopted by the City Council of the City of Vestavia Hills on the 31st day 
of January, 2013 as same appears in the official records of said City. 
 
 Posted at Vestavia Hills Municipal Center, Vestavia Hills New Merkle House, Vestavia 
Hills Civic Center and Vestavia Hills Library in the Forest this the _________ day of 
__________________, 2013. 
 
    
      Rebecca Leavings 
      City Clerk 
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ORDINANCE NUMBER 2431 
 
 

AN ORDINANCE AUTHORIZING THE RESCISSION, CANCELLATION 
AND TERMINATION OF AN AGREEMENT BETWEEN OWNER AND 
ARCHITECT. 
 
 

 THIS ORDINANCE NUMBER 2431 is approved and adopted by the City Council of 

the City of Vestavia Hills, Alabama on this the 31st day of January, 2013. 

WITNESSETH THESE RECITALS: 

 WHEREAS, On November 15, 2012, the City Council of the City of Vestavia Hills, 

Alabama (“City Council”) approved and adopted Ordinance Number 2422 authorizing and 

directing the Mayor and City Manager to execute and deliver an Agreement for Sale and 

Purchase of Real Estate, which is attached to Ordinance Number 2422 and designated as Exhibit 

1 (the “Real Estate Contract”); and 

 WHEREAS, the Real Estate Contract is by and between Thomas Holdings, LLC, as 

“Seller,” and the City of Vestavia Hills, Alabama, as “Purchaser,” and provides that the City 

shall purchase approximately 1.18± acres in the Cahaba Heights community of the City of 

Vestavia Hills, Alabama known as 3112 Sunview Drive (the “property”) for and in consideration 

of $365,000.00 and that if the sale is closed, then in such event the property will be used for the 

construction and operation of a new municipal garage and shop; and 

 WHEREAS, the Real Estate Contract provides, among other things, that the City will 

have an Inspection Period of one hundred fifty (150) days following the signing of the Real 

Estate Contract to exercise its due diligence in determining whether or not the City actually 

wants to purchase and close the sale; and 

 WHEREAS, on December 10, 2012, the City Council approved and adopted Resolution 

Number 4376, which selected Barry Davis Architects, P.C. to be the architect for the planned 

construction of a new municipal garage and shop on the property; and 

 WHEREAS, on December 20, 2012, the City Council approved the execution and 

delivery of an Architect Contract by and between the City, as “Owner,” and Barry Davis 

Architects, P.C., as “Architect”; and 

 



Ordinance Number 2431 
Page 2 

 
 
 WHEREAS, the Addendum to the Architect’s Contract provides in pertinent parts as 

follows: 

 “1. Notwithstanding anything contained in the Contract to the 
contrary, the Owner and Architect agree to add the following terms, provisions 
and conditions to the contract: 
  (b) The completion of the work by the Architect described in 
the Architect Contract, dated December 20, 2012, is subject to and contingent 
upon the City of Vestavia Hills, Alabama closing the sale of the property by 
Thomas Holdings, LLC and acquiring fee simple title to the property. 
  (c) If the City does not close the sale and acquire title to the 
property as aforesaid, then in such event the following things shall occur: 
   (i) The City shall provide written notice to Architect 
that it will not close the sale and acquire fee simple title to the property; and 
   (ii) The Architect Contract shall automatically 
terminate on the date of said written notice and have no further force and effect, 
and become null and void; and 
   (iii) The Architect shall be compensated only for those 
services and work completed prior to the termination described in section (ii) 
above; and 
   (iv) The City shall not be liable to the Architect for any 
compensation for work that would have occurred subsequent to the date of 
termination.”; and 

 

 WHEREAS, on January 31, 2013, immediately prior to the consideration of this 

Ordinance Number 2431 the City Council enacted an ordinance to rescind, cancel and terminate 

the Real Estate Contract by and between and Thomas Holdings, LLC, as “Seller,” and the City of 

Vestavia Hills, Alabama, as “Purchaser”; and 

 WHEREAS, the City Manager will provide written notice to Thomas Holdings, LLC on 

February 1, 2013 that the City has rescinded, cancelled and terminated the Real Estate Contract; 

and 

 WHEREAS, the City will not close the sale and purchase the property commonly 

referred to as 3112 Sunview Drive; and 

 WHEREAS, the enactment of this ordinance rescinds, cancels and terminates the 

Architect Contract by and between the City of Vestavia Hills, Alabama, as “Owner,” and Barry 

Davis Architects, P.C., as “Architect”. 
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 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF VESTAVIA HILLS, ALABAMA AS FOLLOWS: 

 1. The Architect Contract by and between the City of Vestavia Hills, Alabama, as 

“Owner,” and Barry Davis Architects, P.C., as “Architect,” is hereby rescinded, cancelled and 

terminated all in accordance with the terms and provisions of the Addendum to said Architect 

Contract set forth in the premises above. 

 2. The City Manager shall give written notice of the rescinding, cancellation and 

termination to Barry Davis Architects, P.C. as required by the Architect Contract. 

 3. If any part, section or subdivision of this ordinance shall be held unconstitutional 

or invalid for any reason, such holding shall not be construed to invalidate or impair the 

remainder of this ordinance which shall continue in full force and effect notwithstanding such 

holding. 

 4. This ordinance shall become effective upon its approval, adoption, enactment and 

publication by posting as set forth in Title 11-45-8(b), Code of Alabama, 1975. 

 DONE, ORDERED, APPROVED and ADOPTED this the 31st day of January, 2013. 

      CITY OF VESTAVIA HILLS, ALABAMA 
 
 
 
 
      By_________________________________ 
       Alberto C. Zaragoza, Jr. 
       Mayor 
       
ATTESTED BY: 
 
 
 
 
_________________________________ 
Rebecca Leavings 
City Clerk 
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CERTIFICATION: 
 
 I, Rebecca Leavings, as City Clerk of the City of Vestavia Hills, Alabama, hereby certify 
that the above and foregoing copy of 1 (one) Ordinance #2431 is a true and correct copy of such 
Ordinance that was duly adopted by the City Council of the City of Vestavia Hills on the 31st day 
of January, 2013 as same appears in the official records of said City. 
 
 Posted at Vestavia Hills Municipal Center, Vestavia Hills New Merkle House, Vestavia 
Hills Civic Center and Vestavia Hills Library in the Forest this the _________ day of 
__________________, 2013. 
 
    
      Rebecca Leavings 
      City Clerk 
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ORDINANCE NUMBER 2432 
 

AN ORDINANCE AUTHORIZING THE NEGOTIATION OF A 
CONTRACT FOR ARCHITECTURAL SERVICES. 
 
 

 THIS ORDINANCE NUMBER 2432 is approved and adopted by the City Council of 

the City of Vestavia Hills, Alabama (“City”) on this the 31st day of January, 2013. 

WITNESSETH THESE RECITALS: 

 WHEREAS, the City of Vestavia Hills, Alabama (“City”) is the owner of the real estate 

and improvements known as Wald Park (“Property”); and 

 WHEREAS, the City is considering the construction of a new municipal garage and shop 

facility; and 

 WHEREAS, the City wishes to study and consider the possibility and feasibility of the 

construction and operation of a municipal garage and shop on the Property; and 

 WHEREAS, the City wishes to consider the employment Barry Davis Architects, P.C. to 

prepare a survey, perform geotechnical tests and design a preliminary schematic drawing for the 

Property. 

 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF VESTAVIA HILLS, ALABAMA AS FOLLOWS: 

 1. The City Manager is hereby authorized and directed to negotiate with Barry Davis 

Architects, P.C. to do a survey, conduct geotechnical tests and prepare a schematic design for the 

purpose of determining the feasibility of constructing a new municipal garage and shop on the 

Property.   

 2. The terms, provisions and conditions of an agreement between the City, as 

“Owner,” and Barry Davis Architects, P.C., as “Architect,” once the negotiations are completed, 

must be approved by the City Council by the enactment of an ordinance following a public 

hearing at a specially scheduled or regular meeting of the City Council. 

 3. If any part, section or subdivision of this ordinance shall be held unconstitutional 

or invalid for any reason, such holding shall not be construed to invalidate or impair the 

remainder of this ordinance which shall continue in full force and effect notwithstanding such 

holding. 
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 4. This ordinance shall become effective upon its approval, adoption, enactment and 

publication by posting as set forth in Title 11-45-8(b), Code of Alabama, 1975. 

 DONE, ORDERED, APPROVED and ADOPTED this the 31st day of January, 2013. 

      CITY OF VESTAVIA HILLS, ALABAMA 
 
 
 
 
      By_________________________________ 
       Alberto C. Zaragoza, Jr. 
       Mayor 
       
ATTESTED BY: 
 
 
 
 
_________________________________ 
Rebecca Leavings 
City Clerk 
 
 
 
 
 
CERTIFICATION: 
 
 I, Rebecca Leavings, as City Clerk of the City of Vestavia Hills, Alabama, hereby certify 
that the above and foregoing copy of 1 (one) Ordinance #2432 is a true and correct copy of such 
Ordinance that was duly adopted by the City Council of the City of Vestavia Hills on the 31st day 
of January, 2013 as same appears in the official records of said City. 
 
 Posted at Vestavia Hills Municipal Center, Vestavia Hills New Merkle House, Vestavia 
Hills Civic Center and Vestavia Hills Library in the Forest this the _________ day of 
__________________, 2013. 
 
    
      Rebecca Leavings 
      City Clerk 
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ORDINANCE NUMBER 2433 
 

AN ORDINANCE AUTHORIZING AND DIRECTING THE 
EXTENSION OF THE CLOSING DATE IN THE PURCHASE AND 
SALE AGREEMENT, DATED JUNE 15, 2012, BY AND BETWEEN 
THE CITY OF VESTAVIA HILLS, ALABAMA, AS “SELLER,” 
AND CAPITAL GROWTH MEDVEST, LLC, AS “PURCHASER.”  
 

 THIS ORDINANCE NUMBER 2433 is approved and adopted by the City 

Council of the City of Vestavia Hills, Alabama on this the 31st day of January, 2013. 

WITNESSETH THESE RECITALS: 

 WHEREAS, the City of Vestavia Hills, Alabama, a municipal corporation, as 

“Seller” (“City”), and Capital Growth Medvest, LLC, an Alabama limited liability 

company, as “Purchaser (“CGM”), entered into a Purchase and Sale Agreement, dated 

June 15, 2012, (“Contract”) wherein the City agreed to sell and CGM agreed to purchase 

seven (7) acres of land at Patchwork Farm (“Property”) for Two Hundred Thousand 

Dollars ($200,000.00) per acre with a closing date scheduled for November 1, 2012; and 

 WHEREAS, the Contract in sections 9(a) and 9(b) on page 6 provides in words 

and figures as follows: 

 “(a) Subject to the terms and provisions of Paragraph 9(b) 
below, the consummation of the sale by Seller and the purchase by 
Purchaser of the Property (the “Closing”) shall take place at the offices of 
Seller, 513 Montgomery Highway, Vestavia Hills, Alabama 35216, or at 
such other place as may be mutually agreed upon by the parties, at 10:00 
a.m. Central Standard/Daylight Savings Time on November 1, 2012 (the 
“Closing Date”). 
 
  (b) Notwithstanding anything provided to the contrary in 
Paragraph 9(a) above, Purchaser shall have the unilateral right to extend 
the Closing Date (a “Closing Extension”) (in intervals of 30 days per 
extension), but in no event beyond February 24, 2013, provided that for 
each Closing Extension (i.e. each 30-day extension), Purchaser, shall, at 
least five (5) days prior to the then applicable Closing Date, provide 
written notice to Seller electing to exercise a Closing Extension for 30 
additional days and shall pay with the delivery of such Closing Extension 
notice directly to Seller, in each instance the sum of Five Thousand and 
No/100 Dollars ($5,000.00) (individually, a “Closing Extension Fee” and 
collectively, the “Closing Extension Fees”).  The Closing Extension Fees 
paid by Purchaser to Seller are not subject to refund and shall not be 
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applied as a credit to the Purchase Price.  If any Closing Extension is 
timely and properly exercised by Purchaser, then the then applicable 
Closing Date shall be automatically extended for thirty (30) additional 
days without further notice or action by the parties and without further 
amendment to this Agreement.”; and 
 

 WHEREAS, the Contract reads in section 15(d) on page 9 as follows: 

 “(d) Modification.  Neither this Agreement nor any provision 
hereof may be waived, modified or amended, except by a written 
instrument signed by both Seller and Purchaser.”; and 
 

 WHEREAS, CGM has exercised its rights under section 9(b) of the Contract set 

forth above by extending the Closing Date as follows: 

       Period    Closing Extension Fees Paid 

  November 2012    $5,000.00 
  December 2012    $5,000.00 
  January 2013     $5,000.00; and 
 
 WHEREAS, CGM provided written notice to the City on January 25, 2013 that it 

will further extend the Closing Date of the Contract to February 24, 2013 and will pay the 

additional closing extension fee in the amount of Five Thousand Dollars ($5,000.00); and 

 WHEREAS, on January 25, 2013, CGM made a written request that the Closing 

Date be further extended as follows: 

       Period       Closing Extension Fees 

  March 2013     $  5,000.00  
  April 2013     $  5,000.00  
  May 2013     $  5,000.00  
  June 2013     $10,000.00  
  July 2013     $15,000.00  
  August 2013     $20,000.00 
   Total Fees    $80,000.00; and 
 
 WHEREAS, Title 11-43A-48, Code of Alabama, 1975, provides that all contracts 

for the City of Vestavia Hills shall be made and approved by ordinance and signed in the 

name of the City of Vestavia Hills by the Mayor and countersigned by the City Manager; 

and 
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 WHEREAS, the Alabama Open Meetings Act set forth at Title 36-25A-1, et seq., 

Code of Alabama, 1975, provides that the deliberative process of conducting City 

business shall be open to the public at regularly scheduled or specially called meetings 

after providing the required notice; and 

 WHEREAS, the Alabama Open Meetings Law also provides at Title 36-25A-

7(a)(6), Code of Alabama, 1975, specifically as follows: 

“§36-25A-7.  Executive sessions. 
 (a) Executive sessions are not required by this chapter, but may 
be held by a governmental body only for the following purposes: 
 
  (6) To discuss the consideration the governmental body 
is willing to offer or accept when considering the purchase, sale, 
exchange, lease, or market value of real property.  Provided, however, that 
the material terms of any contract to purchase, exchange, or lease real 
property shall be disclosed in the public portion of a meeting prior to the 
execution of the contract.”; and 
 

 WHEREAS, if CGM pays the Closing Extension Fee in the amount of Five 

Thousand Dollars ($5,000.00) for February 2013, then in such event the City will agree 

to further extend the Closing Date to the dates set forth below provided the stated Closing 

Extension Fees are paid: 

       Period       Closing Extension Fee 

  March 2013     $7,500.00  
  April 2013     $7,500.00  
  May 2013     $7,500.00; and 
 
 WHEREAS, if the Contract Closing Date is further extended by Purchaser upon 

payment of “Closing Extension Fees”, then in such event the said Closing Extension Fees 

paid by Purchaser to Seller are not subject to refund and shall not be applied as a credit to 

the Purchase Price. 

 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF 

THE CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS: 

 1. By the enactment of this Ordinance Number 2433 on this the 31st day of 

January, 2013, the City hereby agrees to extend the Closing Date for the following 

periods upon payment of the Closing Extension Fees: 
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       Period       Closing Extension Fee 

  March 2013     $7,500.00  
  April 2013     $7,500.00  
  May 2013     $7,500.00. 
  
 The Closing Extension Fees paid by the Purchaser to the Seller are not subject to 

refund and shall not be applied as a credit to the Purchase Price. 

 2. The City Attorney has prepared a document entitled “First Addendum to 

Purchase and Sale Agreement” (“First Addendum”) setting forth the agreement by the 

City to amend the Contract, dated June 15, 2012.  A copy of said First Addendum is 

attached hereto, marked as Exhibit A and is incorporated into this ordinance by reference 

as set out fully herein.  The First Addendum reads in pertinent part as follows: 

 “NOW, THEREFORE, KNOW ALL MEN BY THESE 
PRESENTS:  That the Seller and Purchaser hereby mutually and 
expressly amend the Contract as set forth below: 
 
 1. Anything contained in the Contract to the contrary 
notwithstanding, the Seller and Purchaser agree to add the following 
terms, provisions and conditions to the Contract: 
 
  9(b)(i) If Purchaser exercises its right under section 9(b) of 
the Contract to extend the Closing Date to February 24, 2013 and pays the 
Closing Extension Fee in the amount of Five Thousand Dollars 
($5,000.00) for that extension, then in such event the Purchaser shall have 
the unilateral right to extend the Closing Date (a “Closing Extension”) (in 
intervals of 30 days per extension), but in no event beyond May 24, 2013, 
provided that for each Closing Extension (i.e. each 30-day extension), 
Purchaser, shall, at least five (5) days prior to the then applicable Closing 
Date, provide written notice to Seller electing to exercise a Closing 
Extension for 30 additional days and shall pay with the delivery of such 
Closing Extension notice directly to Seller, in each instance the sum of 
Seven Thousand Five Hundred and No/100 Dollars ($7,500.00) 
(individually, a “Closing Extension Fee” and collectively, the “Closing 
Extension Fees”).  The Closing Extension Fees paid by Purchaser to Seller 
are not subject to refund and shall not be applied as a credit to the 
Purchase Price.  If any Closing Extension is timely and properly exercised 
by Purchaser, then the then applicable Closing Date shall be automatically 
extended for thirty (30) additional days without further notice or action by 
the parties and without further amendment to this Agreement.” 
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 3. The City Council hereby approves the First Addendum. 

 4. The Mayor and City Manager are hereby authorized and directed to 

execute and deliver the First Addendum for and on behalf of the City of Vestavia Hills, 

Alabama. 

 5. If any part, section or subdivision of this ordinance shall be held 

unconstitutional or invalid for any reason, such holding shall not be construed to 

invalidate or impair the remainder of this ordinance which shall continue in full force and 

effect notwithstanding such holding. 

 6. This ordinance shall become effective upon its approval, adoption, 

enactment and publication by posting as set forth in Title 11-45-8(b), Code of Alabama, 

1975. 

 DONE, ORDERED, APPROVED and ADOPTED this the 31st day of January, 

2013. 

      CITY OF VESTAVIA HILLS, ALABAMA 
 
 
 
      By_________________________________ 
       Alberto C. Zaragoza, Jr. 
       Mayor 
       
ATTESTED BY: 
 
 
 
_________________________________ 
Rebecca Leavings 
City Clerk 
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CERTIFICATION: 
 
 I, Rebecca Leavings, as City Clerk of the City of Vestavia Hills, Alabama, hereby 
certify that the above and foregoing copy of 1 (one) Ordinance #2433 is a true and correct 
copy of such Ordinance that was duly adopted by the City Council of the City of Vestavia 
Hills on the 31st day of January, 2013 as same appears in the official records of said City. 
 
 Posted at Vestavia Hills Municipal Center, Vestavia Hills New Merkle House, 
Vestavia Hills Civic Center and Vestavia Hills Library in the Forest this the _________ 
day of __________________, 2013. 
 
    
      Rebecca Leavings 
      City Clerk 
 
 
 



STATE OF ALABAMA 
 
JEFFERSON COUNTY 
 

FIRST ADDENDUM TO 
PURCHASE AND SALE AGREEMENT, DATED JUNE 15, 2012 

 
 WITNESSETH THIS FIRST ADDENDUM TO PURCHASE AND SALE 

AGREEMENT, made and entered into on this the 31st day of January, 2013, by and between the 

City of Vestavia Hills, Alabama, a municipal corporation, as “Seller,” (“City”) and Capital 

Growth Medvest, LLC, an Alabama limited liability company, as “Purchaser” (“CGM”). 

WITNESSETH THESE RECITALS: 

 WHEREAS, the City of Vestavia Hills, Alabama, a municipal corporation, as “Seller” 

(“City”), and Capital Growth Medvest, LLC, an Alabama limited liability company, as 

“Purchaser (“CGM”), entered into a Purchase and Sale Agreement, dated June 15, 2012, 

(“Contract”) wherein the City agreed to sell and CGM agreed to purchase seven (7) acres of land 

at Patchwork Farm (“Property”) for Two Hundred Thousand Dollars ($200,000.00) per acre with 

a closing date scheduled for November 1, 2012; and 

 WHEREAS, the Purchaser has requested that the Contract be amended to provide further 

extensions for the Closing Date upon payment of Closing Extension Fees; and 

 WHEREAS, the City Council of the City of Vestavia Hills, Alabama enacted Ordinance 

Number 2433 on January 31, 2013 agreeing to extend the Closing Date for certain periods upon 

the payment of Closing Extension Fees as set forth herein below; and 

 WHEREAS, the Purchaser and Seller wish to reduce their agreement to writing and 

amend the Contract by the execution and delivery of this First Addendum to Purchase and Sale 

Agreement. 

 NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS:  That the Seller 

and Purchaser hereby mutually and expressly amend the Contract as set forth below: 

 1. Anything contained in the Contract to the contrary notwithstanding, the Seller and 

Purchaser agree to add the following terms, provisions and conditions to the Contract: 

  “9(b)(i) If Purchaser exercises its right under section 9(b) of 
the Contract to extend the Closing Date to February 24, 2013 and pays the 
Closing Extension Fee in the amount of Five Thousand Dollars ($5,000.00) for 
that extension, then in such event the Purchaser shall have the unilateral right to 
extend the Closing Date (a “Closing Extension”) (in intervals of 30 days per 
extension), but in no event beyond May 24, 2013, provided that for each Closing 
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Extension (i.e. each 30-day extension), Purchaser, shall, at least five (5) days prior 
to the then applicable Closing Date, provide written notice to Seller electing to 
exercise a Closing Extension for 30 additional days and shall pay with the 
delivery of such Closing Extension notice directly to Seller, in each instance the 
sum of Seven Thousand Five Hundred and No/100 Dollars ($7,500.00) 
(individually, a “Closing Extension Fee” and collectively, the “Closing Extension 
Fees”).  The Closing Extension Fees paid by Purchaser to Seller are not subject to 
refund and shall not be applied as a credit to the Purchase Price.  If any Closing 
Extension is timely and properly exercised by Purchaser, then the then applicable 
Closing Date shall be automatically extended for thirty (30) additional days 
without further notice or action by the parties and without further amendment to 
this Agreement.” 
 

 2. That the City and CGM further agree that all other aspects, terms, provisions and 

conditions of the original Purchase and Sale Agreement, dated June 15, 2012 as amended, are 

hereby ratified, approved and confirmed by the parties so that the same shall remain in full force 

and effect. 

 3. Authority for the Execution and Delivery of this First Addendum to Purchase and 

Sale Agreement:  The City Council of the City of Vestavia Hills, Alabama enacted Ordinance 

Number 2433 on January 31, 2013, which authorized the approval, execution and delivery of this 

First Addendum to Purchase and Sale Agreement. 

 IN WITNESS WHEREOF, the City of Vestavia Hills, Alabama, a municipal 

corporation, and Capital Growth Medvest, LLC, an Alabama limited liability company, have 

caused this First Addendum to Purchase and Sale Agreement, Dated June 15, 2012, to be 

executed by its duly authorized officers and their seals to be hereunder affixed; all being done in 

duplicate originals with one (1) original being delivered to each party on this the 31st day of 

January, 2013. 

     SELLER: 
     CITY OF VESTAVIA HILLS, ALABAMA 
     A Municipal Corporation 
 
 
     By_____________________________________________  
      Alberto C. Zaragoza, Jr. 
      Its Mayor 
 
     By_____________________________________________  
      Randy Robertson 
      Its City Manager 
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ATTESTED 
 
 
By____________________________ 
 
     PURCHASER: 
     CAPITAL GROWTH MEDVEST, LLC 
 
 
     By_____________________________________________  
      Its _________________________________ 
 
ATTESTED: 
 
 
By____________________________ 
 
 
STATE OF ALABAMA 
JEFFERSON COUNTY 
 

ACKNOWLEDGMENT 
 
 I, the undersigned authority, a Notary Public in and for said County, in said State, hereby 
certify that Alberto C. Zaragoza, Jr., whose name as Mayor of the City of Vestavia Hills, 
Alabama, a municipal corporation, is signed to the foregoing First Addendum to Purchase and 
Sale Agreement, and who is known to me, acknowledged before me on this day that, being 
informed of the contents of the instrument, he, as such officer and with full authority, executed 
the same voluntarily for and as the act of said City of Vestavia Hills, Alabama. 
 
 Given under my hand and official seal, this the 31st day of January, 2013. 

 
      __________________________________________ 
       Notary Public 
 
My Commission Expires: 
_____________________ 
 
SEAL 
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STATE OF ALABAMA 
JEFFERSON COUNTY 
 

ACKNOWLEDGMENT 
 
 I, the undersigned authority, a Notary Public in and for said County, in said State, hereby 
certify that Randy Robertson, whose name as City Manager of the City of Vestavia Hills, 
Alabama, a municipal corporation, is signed to the foregoing First Addendum to Purchase and 
Sale Agreement, and who is known to me, acknowledged before me on this day that, being 
informed of the contents of the instrument, he, as such officer and with full authority, executed 
the same voluntarily for and as the act of said City of Vestavia Hills, Alabama. 
 
 Given under my hand and official seal, this the 31st day of January, 2013. 

 
      __________________________________________ 
       Notary Public 
My Commission Expires: 
_____________________ 
 
SEAL 
 
 
STATE OF ALABAMA 
JEFFERSON COUNTY 
 

ACKNOWLEDGMENT 
 
 I, the undersigned authority, a Notary Public in and for said County, in said State, hereby 
certify that __________________________ whose name as _____________________________ 
of Capital Growth Medvest, LLC, an Alabama limited liability company, is signed to the 
foregoing First Addendum to Purchase and Sale Agreement and who is known to me, 
acknowledged before me on this day that, being informed of the contents of the contract, (s)he, 
as such officer and with full authority, executed the same voluntarily for and as the act of said 
Capital Growth Medvest, LLC 
 
 Given under my hand and official seal, this the 31st day of January, 2013. 

 
      __________________________________________ 
       Notary Public 
My Commission Expires: 
_____________________ 
 
SEAL 
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ORDINANCE NUMBER 2425 
 

AN ORDINANCE AUTHORIZING AND DIRECTING THE 
EXECUTION AND DELIVERY OF A LETTER OF INTENT BY 
AND BETWEEN THE CITY OF VESTAVIA HILLS, ALABAMA 
AND CHICK-FIL-A, INC. 
 

 THIS ORDINANCE NUMBER 2425 is approved and adopted by the City 

Council of the City of Vestavia Hills, Alabama on this the 31st day of January, 2013. 

WITNESSETH THESE RECITALS: 

 WHEREAS, Title 11-40-1, Code of Alabama, 1975, declares municipalities 

corporate and gives them the power to contract and be contracted with; and 

 WHEREAS, Title 11-43-56, Code of Alabama, 1975, provides that the City 

Council shall have the management and control of the finances and all of the property, 

real and personal, belonging to the City; and 

 WHEREAS, Title 11-47-20, Code of Alabama, 1975, provides that the City 

Council may, by ordinance to be entered on its minutes, direct the disposal of any real 

property not needed for public or municipal purposes and direct the mayor to make title 

thereto, and a conveyance made by the mayor in accordance with such ordinance invests 

the grantee with the title of the municipality; and 

 WHEREAS, Title 11-43A-28, Code of Alabama, 1975, provides that the City 

Manager shall be the head of the administrative branch of the government of the City of 

Vestavia Hills and shall be responsible to the City Council for the proper administration 

of all municipal affairs; and 

 WHEREAS, Title 11-43A-48, Code of Alabama, 1975, provides that all contracts 

for the City of Vestavia Hills shall be made and approved by ordinance and signed in the 

name of the City of Vestavia Hills by the Mayor and countersigned by the City Manager; 

and 

 WHEREAS, the Alabama Open Meetings Act set forth at Title 36-25A-1, et seq., 

Code of Alabama, 1975, provides that the deliberative process of conducting City 

business shall be open to the public at regularly scheduled or specially called meetings 

after providing the required notice; and 
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 WHEREAS, the Alabama Open Meetings Law also provides at Title 36-25A-

7(a)(6), Code of Alabama, 1975, specifically as follows: 

“§36-25A-7.  Executive sessions. 
 (a) Executive sessions are not required by this chapter, but may 
be held by a governmental body only for the following purposes: 
 
  (6) To discuss the consideration the governmental body 
is willing to offer or accept when considering the purchase, sale, 
exchange, lease, or market value of real property.  Provided, however, that 
the material terms of any contract to purchase, exchange, or lease real 
property shall be disclosed in the public portion of a meeting prior to the 
execution of the contract.”; and 
 

 WHEREAS, the City of Vestavia Hills, Alabama is the owner of a parcel of land 

situated at 513 Montgomery Highway in the City of Vestavia Hills, Jefferson County, 

Alabama constituting of approximately 1.32± acres, sometimes referred to as the 

“Vestavia Hills Municipal Center,” which said property is more particularly described in 

Exhibit A and shall hereinafter be referred to as “the Property;” and 

 WHEREAS, the City acquired the Property on August 18, 1954 by virtue of that 

certain Deed filed in the office of the Judge of Probate of Jefferson County, Alabama on 

September 17, 1954 and recorded at Deed 5266, Page 431; and 

 WHEREAS, the City Council hereby acknowledges receipt of a letter of intent 

from Chick-fil-A, Inc. (hereinafter referred to as “CFA, Inc.”) expressing an interest in 

entering into a purchase agreement regarding the Property; and 

 WHEREAS, a copy of the letter of intent (hereinafter referred to as “LOI”) is 

attached hereto, marked as Exhibit B and incorporated into this Ordinance Number 2425 

by reference as though set out fully herein; and 

 WHEREAS, the LOI provides in pertinent part as follows: 

“This letter does not constitute an offer by either party and is intended 
only to determine whether there is a basis acceptable to CFA and Seller 
for proceeding toward a legally binding and definitive Agreement for the 
purchase and sale of the Property.  Except for the paragraphs under the 
headings “Right of Entry” and “Exclusivity” above, this letter is not a 
binding commitment or agreement by either CFA or Seller, and there shall 
be no binding agreement between the parties until the Agreement, which 
must be in form and content satisfactory to each party and its counsel, has 
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been fully executed and delivered by each of CFA and Seller.  This letter 
does not obligate either party to proceed to the completion of an 
agreement.”; and 
 

 WHEREAS, the City Council of the City of Vestavia Hills, Alabama (“City 

Council”) has found and determined that it will be in the public interest to vacate the 

Property and build a new Vestavia Hills Municipal Center at another location within the 

corporate boundaries of the City; and 

 WHEREAS, the City Council finds and determines that the Property more 

particularly described in Exhibit A will not be needed for municipal or public purposes 

once the new Vestavia Hills Municipal Center is built. 

 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF 

THE CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS: 

 1. The City Council, in accordance with Title 11-47-20, Code of Alabama, 

1975, finds and determines that the Property described in Exhibit A will not be needed 

for municipal or public purposes and will be surplus property once a new Vestavia Hills 

Municipal Center is constructed. 

 2. A copy of the letter of intent is attached hereto, marked as Exhibit B and is 

incorporated into this Ordinance Number 2425 by reference as though set out fully 

herein. 

 3. The Mayor and the City Manager are hereby authorized and directed to 

execute and deliver the letter of intent for and on behalf of the City of Vestavia Hills, 

Alabama. 

 4. The City Manager is hereby authorized and directed to negotiate the 

Purchase and Sale Agreement for the Property by and between the City, as “Seller,” and 

CFA, as “Purchaser,” within the next one hundred twenty (120) days. 

 5. Any Purchase and Sale Agreement for the sale of the Property must be 

approved by the City Council during a public meeting at a future date by enactment of an 

additional ordinance following a public hearing on the matter all in accordance with the 

legal authorities cited in the premises above. 
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 6. If any part, section or subdivision of this ordinance shall be held 

unconstitutional or invalid for any reason, such holding shall not be construed to 

invalidate or impair the remainder of this ordinance which shall continue in full force and 

effect notwithstanding such holding. 

 7. This ordinance shall become effective upon its approval, adoption, 

enactment and publication by posting as set forth in Title 11-45-8(b), Code of Alabama, 

1975. 

 DONE, ORDERED, APPROVED and ADOPTED this the 31st day of January, 

2013. 

      CITY OF VESTAVIA HILLS, ALABAMA 
 
 
      By_________________________________ 
       Alberto C. Zaragoza, Jr. 
       Mayor 
       
ATTESTED BY: 
 
 
_________________________________ 
Rebecca Leavings 
City Clerk 
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