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to make a written response to all evaluations. All evaluations by the City Council and responses by the
City Manager shall become a permanent attachment to the City Manager’s personnel file. Within thirty
(30) days of the delivery of the written evaluation to the City Manager, the City Council shall meet with

the City Manager to discuss the evaluation.

XIII. TERMINATION OF CONTRACT
Title 11-43A-18, Code of Alabama, 1975, provides in pertinent parts as follows:

“The Council shall appoint the City Manager for an indefinite term, but the
Council may remove the Manager at any time by a majority vote of the whole qualified
membership of the Council...... In any Class 7 City in which the governing body is
organized as provided in Section 11-43A-3.3, removal of the City Manager shall be
subject to the contract between the governing body and the City Manager.”

A. TERMINATION BY CITY: It is expressly agreed by and between the City and the City

Manager that the City may terminate the City Manager’s employment for “good and just cause” or
“without good and just cause™ at any time.

B. DEFINITION OF “GOOD AND JUST CAUSE”: For purposes of this Employment Contract,

the term “good and just cause™ shall be defined and construed to mean any one of the following:

(D Incompetency.

(2) Insubordination.

3) Neglect of the proper performance of his duties.

(€))] Immorality.

(5 Failure to perform duties in a satisfactory manner.

(6) Violation of acceptable business and public standards and ethics.

(7N Dishonesty.

(8) Theft.

9 Fraud.

(10)  Embezzlement.

(11)  The charging of City Manager with a felony or a crime involving moral
turpitude.

(12)  Substantial dependence or addiction to alcohol or any drug.

(13)  Any ground put forward by the City Council, which is not arbitrary, irrational,

unreasonable or irrelevant to the City Council’s task of building up and maintaining an efficient city.
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(14)  Any other legitimate and nondiscriminatory reason that constitutes good and just
cause, is reasonably specific, is consistent with City rules, regulations and policies and is not motivated
by any non-work related preference or animus for or against any person.

. TERMINATION BY CITY FOR “GOOD AND JUST CAUSE”: If the City terminates the

employment of the City Manager for “good and just cause,” then in such event the City shall have no
further legal obligation for the payment of compensation to the City Manager or for the performance of
any term, provision, condition or obligation of this Employment Contract. If the City Manager is
terminated for “good and just cause,” then in such event the City shall have no legal obligation for the
payment of any severance pay.

D. TERMINATION BY CITY WITHOUT “GOOD AND JUST CAUSE”: Should, however, the

City terminate the employment of the City Manager without “good and just cause” within the first year of
employment, then in such event the City shall pay the City Manager severance pay in an amount equal to
six (6) months salary (not including benefits). The amount of severance pay shall be increased by one (1)
month per year of service completed, not to exceed a total of twelve (12) months of severance pay.

E. TERMINATION FOR DEATH OR DISABILITY:

(1 This contract shall be terminated upon the death or permanent disability of the
City Manager. In either event, the City shall pay to the City Manager or his legal representative all
salaries payable hereunder, up to but not exceeding a period of ninety (90) days from the date of
termination.

2) For purposes of this Employment Contract, the term “permanent disability” shall
be construed to mean that the City Manager is permanently and totally disabled, mentally or physically,
resulting from bodily injury or disease, which wholly prevents him from engaging in further employment
with the City and that such disability will be permanent and continuous during the remainder of his life.

F. TERMINATION BY CITY MANAGER: The City Manager shall have the right to terminate

this Employment Contract for any reason at any time upon ninety (90) days written notice to the City. If
this contract is so terminated by the City Manager, he shall continue to receive his monthly salary for
said 90-day term, provided he continues to render in good faith the services he has agreed to perform
hereunder. In the alternative, the City Manager may terminate this Employment Contract at any time
without giving advance notice provided he pay to the City an amount aggregating three (3) months
compensation at the then rate of compensation. Any legal fees that might be incurred by the City

Manager in seeking to protect his rights under this contract shall be paid by the City Manager.
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XIV. PRE-EMPLOYMENT MEDICAL EXAMINATION

The City Manager does hereby agree to have a comprehensive pre-employment physical in

accordance with City policy. Reasonable costs of the examination and reports required by the City shall

be paid by City.

XV. ANNUAL REPORT
Within thirty (30) days of the close of the fiscal year, the City Manager shall provide a written

report to the City Council setting forth in meaningful detail the progress and status of the City business

Jjust past.

XVI. INDEMNITY

The City agrees that it shall defend, hold harmless and indemnify the City Manager from any and
all demands, claims, suits, actions and legal proceedings brought against the City Manager in his
individual capacity or in his official capacity as agent and employee of the City, providing the incidents
arose while the City Manager was acting within the line and scope of his employment, but excluding
intentional wrongful and criminal acts and litigation arising out of intentional wrongful and criminal acts.
The City shall not, however, be required to pay any cost of any legal proceedings in the event the City
and City Manager have adverse interests in litigation between said City and City Manager. During the
term of this contract or any extension thereof, the City shall maintain and pay the premiums on a general
comprehensive liability insurance policy, including error and omissions, coverage, insuring the City
Manager for all demands, claims, suits, actions and legal proceedings brought against the City Manager
in his individual capacity or in his official capacity as agent and employee of the City for acts or
omissions within the line and scope of his employment. This coverage is presently provided by S.S.

Nesbitt Co., Inc.

XVII. MISCELLANEOUS

A, WAIVER OF MODIFICATION: Any waiver, alteration or modification of any of the

provisions of this contract shall not be valid unless in writing and signed by the parties hereto. This

contract may be amended at any time by written agreement of City Manager and City.

B. AUTHORITY: The provisions of this contract and the execution and delivery thereof
were approved by the City at a valid meeting of the City Council held , 2013.
C. GOVERNING LAW: This contract shall be interpreted, construed and governed according

to the laws of the State of Alabama.
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D. ARTICLE AND SECTION HEADINGS: The article and section headings and captions

contained herein are included for convenience only, and shall not be considered a part hereof or affect in
any manner the construction or interpretation hereof. Any ambiguities of this contract shall be construed
fairly and equitably regardless of the participation of either party in drafting this contract. The reference
in terms to gender and number shall be modified as may be appropriate.

E. EXECUTION IN COUNTERPARTS: This contract may be executed in several counterparts,

each of which shall be an original and all of which shall constitute but one and the same instrument.

F. BINDING EFFECT: This Employment Contract shall inure to the benefit of, and shall be

binding upon the City Manager and his heirs, successors and assigns. It shall also be binding upon the
respective successors and assigns of the City.

G. SEVERABILITY: In the event any provision of this contract shall be held invalid or
unenforceable by any Court of competent jurisdiction, such holding shall not invalidate or render
unenforceable any other provision hereof.

H. NOTICES: Any and all notices required or permitted to be given under this contract will
be sufficient if furnished in writing and sent by Registered Mail to the parties’ last known address.

L. NON-WAIVER: The failure of the City to insist, in any one or more instances, upon a
strict performance of any of the covenants of this contract, or to exercise any option herein contained,
shall not be construed as a waiver, or a relinquishment for the future of such covenant or option, but the
same shall continue and remain in full force and effect.

J. CONSTRUCTION OF TERMS: The City and City Manager negotiated the terms,

provisions and conditions of the Employment Contract and both parties had the equal opportunity for
input for the drafting of this contract. Therefore, any ambiguities of this contract shall be construed
fairly and equitably regardless of the participation of either party in drafting the Employment Contract.

K. ENTIRE AGREEMENT: This written agreement contains the entire Contract of

Employment between the City of Vestavia Hills, Alabama and Jeffrey D. Downes.

IN WITNESS WHEREQF, the City of Vestavia Hills, Alabama has caused this contract to be
executed by its duly authorized officers and its seal to be hereunder affixed; and Jeffrey D. Downes has
hereunto set his hand and seal, all being done in duplicate originals with one (1) original being delivered

to each party on this the day of ,2013.
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CITY OF VESTAVIA HILLS, ALABAMA

By

Alberto C. Zaragoza, Jr.
Its Mayor

ATTESTED:

By

Rebecca Leavings
City Clerk

B.DM_/

WITNESSED: ﬂ ) )

B)’E&AMJ:;A_(JAL

STATE OF ALABAMA
JEFFERSON COUNTY

GENERAL ACKNOWLEDGMENT

I, the undersigned authority, a Notary Public, in and for said County, in said State, hereby certify
that Alberto C. Zaragoza, Jr., whose name as Mayor of the City of Vestavia Hills, Alabama is signed to
the foregoing Employment Contract, and who is known to me, acknowledged before me on this day that
being informed of the contents of the contract, he in his capacity as such, executed the same voluntarily
on the day the same bears date.

Given under my hand and official seal, this the day of ,2011.

Notary Public

STATE OF ALABAMA
COUNTY

GENERAL ACKNOWLEDGMENT
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1, the pndersigned authority, a Notary Public, in and for said County, in said State, hereby certify
that Tetf v 6 »neS |, whose name is signed to the foregoing Employment Contract,
and who is known to me, acknowledged before me on this day that being informed of the contents of the
contract, he executed the same voluntarily on the day the same bears date.

- i ,/L c-?O/,’_?
Given under my hand and official seal, this the \_7( = day of ///6;{/1/ , 2011,

7

/é(%_ﬁ&ﬂ@ﬂff

NOTARY PUBLIC STATE OF ALABAMA AT LARGE
MY COMMISSION EXPIRES: Mar 16, 2014
BONDED THRU NOTARY PUBLIC UNDERWRITERS



RESOLUTION NUMBER 4460

A RESOLUTION AUTHORIZING THE MAYOR AND CITY MANAGER

TO ACCEPT A PROPOSAL FROM TERRACON FOR PHASE 1

ENVIRONMENTAL SITE ASSESSMENT FOR THE PROPOSED NEW

CITY HALL

BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF
VESTAVIA HILLS, ALABAMA, AS FOLLOWS:

1. The Mayor and City Manager are hereby authorized to accept a proposal from Terracon
for Phase I — Environmental Site Assessment for the properties deemed the site of the
new proposed City Hall in an amount not to exceed $2,500; and

2. A copy of said proposal is attached to this Resolution Number 4460 marked as “Exhibit

A” and incorporated as though written fully therein; and

DONE, ORDERED, ADOPTED and APPROVED this the 10" day of June, 2013.

Alberto C. Zaragoza, Jr.
Mayor
ATTESTED BY:

Rebecca Leavings
City Clerk
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Mr. Jim St. John, Interim City Manager
City of Vestavia Hills, AL

513 Montgomery Highway

Vestavia Hills, AL 35216

Telephone:  205-978-0100
Facsimile: 205-978-0189
E-mail: st.john@ci.vestaviahills.al.us

RE: Proposal for Phase | Environmental Site Assessment
1034 Montgomery Highway and 1105 Mayland Lane
Vestavia Hills, AL
Terracon Proposal No. PE1130348R

Dear Mr. St. John:

Terracon Consultants, Inc. (Terracon) appreciates the opportunity to submit this proposal to City
of Vestavia Hills, AL (client) to conduct a Phase | Environmental Site Assessment (ESA) of the
above-referenced site.

1.0 PROJECT INFORMATION

We understand the site comprises two parcels: Lot 2A, approximately 1.79 acres located at 1034
Montgomery Highway, and an additional, contiguous 2.5 acre parcel at 1105 Mayland Lane,
Vestavia Hills, Alabama. The properties contain a furniture sales building and a former restaurant
building. If this is not accurate, or if you have additional useful information, please inform us as
soon as possible.

2.0 SCOPE OF SERVICES

2.1. Base Phase | ESA Services

The ESA will be performed consistent with the procedures included in ASTM E 1527-05,
Standard Practice for Environmental Site Assessments: Phase | Environmental Site
Assessment Process. The purpose of this ESA is to assist the client in developing information to
identify recognized environmental conditions (RECs - as defined below) in connection with the
site as reflected by the scope of this proposal. If modifications to the scope of services are
required, please contact us to discuss proposal revisions.

Terracon Consultants, Inc. 110 12th St. North Birmingham, AL 35203
P 205-942-1289 F 205-443-5302  terracon.com

Geotechnical [ ] Environmental (] Construction Materials [ ] Facilities
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Physical Setting
The physical setting for the site will be described based on a review of the applicable USGS
topographic quadrangle map, USDA soil survey, and selected geologic reference information.

Historical Use Information

A review of selected historical sources, where reasonably ascertainable and readily available,
will be conducted in an attempt to document obvious past land use of the site and adjoining
properties back to 1940 or when the site was initially developed, whichever is earlier. The
following selected references, depending on applicability and likely usefulness, will be reviewed
for the site.

Historical topographic maps

Aerial photographs (approximate 10 to 15 year intervals)
City directories (approximate 5 year intervals)

Fire (Sanborn) insurance maps

Property tax file information

Site title search information, if provided by client
Environmental liens, if provided by client

Building department records

Zoning records

Prior environmental reports, permits and registrations; or geotechnical reports, if
provided by the client

Pursuant to ASTM E 1527-05, the client should engage a title company or title professional to
undertake a review of reasonably ascertainable recorded land title records and lien records for
environmental liens currently recorded against or relating to the site. If the client is unable to
provide land title records or environmental lien information, an abstract firm may be contracted
by Terracon to develop a chain of title from a review of land title records for an additional fee.
Documentation of environmental liens, if recorded, will be provided with the chain of title. Note,
however, unless specifically requested within three days of project commencement, Terracon
will rely on the client to provide land title records. If land title records or environmental lien
information are not provided for review in a timely manner, Terracon may conclude that
the absence of records represents a significant data gap, which must be documented in
the final report.

Responsive ® Resourceful m Reliable 2
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The client and the current owner or their representative will be interviewed to provide
information regarding past uses of the site and information pertaining to the use of hazardous
substances and petroleum products on the site. Additionally, a reasonable attempt will be made
to interview past owners, operators, and occupants of the site to the extent that they are
identified within the scope of the ESA and are likely to have material information that is not
duplicative of information already obtained through the assessment process.

REC Definition

Recognized Environmental Conditions are defined by ASTM E 1527-05 as “the presence or
likely presence of any hazardous substances or petroleum products on a property under
conditions that indicate an existing release, a past release, or a material threat of release of any
hazardous substances or petroleum products into structures on the property or into the ground,
groundwater, or surface water of the property. The term includes hazardous substances or
petroleum products even under conditions of compliance with laws. The term is not intended to
include de minimis conditions that generally do not present a material risk of harm to the public
health or the environment and that generally would not be the subject of an enforcement action
if brought to the attention of appropriate governmental agencies.”

Regulatory Records Review

Consistent with ASTM E 1527-05, outlined below are the following federal, state, and tribal
databases, where applicable are typically reviewed for indications of RECs, and the
approximate minimum search distance of the review from the nearest property boundary.
Evaluating identified regulatory facilities for potential vapor intrusion conditions is outside the
scope of this proposal. A database firm will be subcontracted to access governmental records
used in this portion of the assessment. Additional federal, state, and local databases may be
reviewed if provided by the database firm. Determining the location of unmapped facilities is
beyond the scope of this assessment.

Governmental Records Search Distance
Federal NPL Site List 1.0 mile
Federal NPL (Delisted) Site List 0.5 mile
Federal CERCLIS Site List 0.5 mile
Federal CERCLIS NFRAP Site List 0.5 mile
Federal RCRA Corrective Actions (CORRACTS) TSD Facilities List 1.0 mile
Federal RCRA Non-CORRACTS TSD Facilities List 0.5 mile
Federal RCRA Generators List Site and Adjoining
Federal Institutional Control/Engineering Control Registries Site Only
Federal ERNS List Site Only
State and Tribal-Equivalent NPL Site Lists 1.0 mile

Responsive ® Resourceful m Reliable 3
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Governmental Records Search Distance
State and Tribal-Equivalent CERCLIS Lists 0.5 mile
State and Tribal Landfill and/or Solid Waste Disposal Site Lists 0.5 mile
State and Tribal Leaking UST Lists 0.5 mile
State and Tribal Registered UST Lists Site and Adjoining
State and Tribal Institutional Control/Engineering Control Registries Site Only
State and Tribal VCP Site Lists 0.5 mile
State and Tribal Brownfield Site Lists 0.5 mile

Tribal databases will only be evaluated if the site is located in an area where a recognized tribe has
jurisdiction for environmental affairs.

In addition to the database review and if customary practice for the site location, an attempt will
be made to review reasonably ascertainable and useful local lists or records such as Brownfield
sites, landfill/solid waste disposal sites, registered storage tanks, land records, emergency
release reports, and contaminated public wells. A reasonable attempt will also be made to
interview at least one staff member of any one of the following types of local government
agencies: fire department, health agency, planning department, building department, or
environmental department. As an alternative, a written request for information may be submitted
to the local agencies.

If the results of the regulatory records review/local agency inquiry appear to warrant a review of
applicable regulatory agency files, a cost estimate will be provided to the client for pre-approval.
Review of regulatory files, when authorized, will be for the purpose of identifying RECs.
Assessment of vapor intrusion conditions is outside the scope of a Phase | ESA. Please note
that all requested files may not be available from regulatory agencies within the client’s
requested project schedule.

Site and Adjoining/Surrounding Property Reconnaissance

A site reconnaissance will be conducted to identify RECs. The reconnaissance will consist of
visual observations of the site from the site boundaries and selected interior portions of the site.
The site reconnaissance will include, where applicable, an interview with site personnel who the
client has identified as having knowledge of the uses and physical characteristics of the site.
Pertinent observations from the site reconnaissance will be documented including:

Site description

General site operations

Aboveground chemical or waste storage

Visible underground chemical or waste storage, drainage, or collection systems

Electrical transformers
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Obvious releases of hazardous substances or petroleum products

The adjoining property reconnaissance will consist of visual observations of the
adjoining/surrounding properties from the site boundaries and accessible public right-of-ways.

Report Preparation

One hard copy and a PDF-formatted copy of the final report will be submitted that presents the
results of this assessment, based upon the scope of services and limitations described herein.
The final report will be signed by an environmental professional responsible for the Phase |
ESA, and the report will contain an environmental professional statement as required by 40
CFR 312.21(d). Recommendations will be developed as part of the Phase | ESA scope of
services. Prior to final report issuance, the client may request additional copies at a charge of
$50.00 per report copy.

2.2 Additional Services Beyond Base ESA

At the direction of the client, additional services beyond the scope of the base Phase | ESA
have not been included.

2.3 Additional Services Not Included

The following services, although not specifically required by ASTM E 1527-05, may also be
performed concurrently with ESAs and may be beneficial for the evaluation of environmental
conditions and/or an evaluation of specific business environmental risks at the site. At your
direction, these services have not been included as part of the scope of services for this ESA.
Please note that this list is not all-inclusive. If you seek additional services, please contact us for
a supplemental proposal and cost estimate.

Limited Visual Observations for Asbestos

Limited Asbestos Sampling

Asbestos Survey (prior to renovation/demolition)
Limited Visual Observations for Mold

Limited Radon Records Review

Limited Radon Testing

Limited Visual Observations for Lead-Based Paint

Limited Lead-Based Paint Survey
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Limited Lead in Drinking Water Records Review

Limited Lead in Drinking Water Sampling

Limited Wetland Review

Limited Threatened/Endangered Species Review

Limited Historic Properties/Archaeological Resources Review
Vapor Encroachment Screening

Regulatory Agency File Review

If the site is intended for future development, Terracon can also provide proposals for
geotechnical investigations, geologic hazards (like growth faulting), construction materials
testing, construction draw reviews and scope and budget review services.

2.4 Schedule

Services will be initiated upon receipt of the written notice to proceed. The final report will be
submitted fifteen (15) business days after receipt of your written notice to proceed, assuming
site access can be obtained within five (5) days after the notice to proceed.

In order to comply with the proposed schedule, please provide the following items at the time of
notification to proceed.

A signed Agreement for Services evidencing acceptance of this scope of services

The completed ASTM E 1527-05 User Questionnaire, supplied as an attachment to
this proposal

Right of entry to conduct the assessment, including access to building interiors

Notification of any restrictions or special requirements (such as confidentiality,
scheduling, or on-site safety requirements) regarding accessing the site

An accurate legal description and/or a diagram of the site such as a surveyor’s plat
map or scaled architect’s drawing (if such diagrams exist)

Current site owner, property manager, occupant information (including tenant list),
and contact information for persons knowledgeable about the site history including
current and historical use of hazardous substances and petroleum products on site
(e.g., names, phone numbers, etc.)

Copies of environmental reports, permits and registrations, and geotechnical reports
that were previously prepared for the site
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Information relating to known or suspect environmental conditions at the site,
including commonly known or reasonable ascertainable information within the local
community about the site that is material to RECs in connection with the site

Information about environmental liens and activity and use limitations for the site, if
any

Specialized knowledge or experience that is material to RECs in connection with the
site, if any

Knowledge that the purchase price of the site is significantly less than the purchase
price of comparable properties

Land title records

Please note that requested regulatory files or other information may not be provided to Terracon
by the issuance date of the report. Consideration of information not received by the issuance
date of the report is beyond the scope of this ESA.

2.5 Reliance

The ESA report will be prepared for the exclusive use and reliance of City of Vestavia Hills, AL.
Reliance by any other party is prohibited without the written authorization of the client and
Terracon.

If the client is aware of additional parties that will require reliance on the ESA report, the names,
addresses, and relationship of these parties should be provided for Terracon approval prior to
the time of authorization to proceed. Terracon may grant reliance on the ESA report to those
approved parties upon receipt of a fully executed Reliance Agreement (available upon request)
and receipt of information requested in the Reliance Agreement. If, in the future, the client and
Terracon consent to reliance on the ESA by a third party, Terracon may grant reliance upon
receipt of a fully executed Reliance Agreement, requested information and receipt of an
additional minimum fee of $250.00 per relying party.

Reliance on the ESA by the client and all authorized parties will be subject to the terms,
conditions, and limitations stated in the Agreement for Services, sections of this proposal
incorporated therein, the Reliance Agreement, and ESA report. The limitation of liability defined
in the Agreement for Services is the aggregate limit of Terracon’s liability to the client and all
relying parties.

Continued viability of the report is subject to ASTM E 1527-05 Sections 4.6 and 4.8. If the ESA
will be used by a different user (third party) than the user for whom the ESA was originally
prepared, the third party must also satisfy the user’s responsibilities in Section 6 of ASTM E
1527-05.
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2.6 Scope and Report Limitations

The findings and conclusions presented in the final report will be based on the site’s current
utilization and the information collected as discussed in this proposal. Please note that we do
not warrant database or third party information (such as from interviewees) or regulatory agency
information used in the compilation of reports.

Phase | ESAs, such as the one proposed for this site, are of limited scope, are noninvasive, and
cannot eliminate the potential that hazardous, toxic, or petroleum substances are present or
have been released at the site beyond what is identified by the limited scope of this ESA. In
conducting the limited scope of services described herein, certain sources of information and
public records will not be reviewed. It should be recognized that environmental concerns may be
documented in public records that are not reviewed. This ESA does not include subsurface or
other invasive assessments, business environmental risk evaluations, or other services not
particularly identified and discussed herein. No ESA can wholly eliminate uncertainty regarding
the potential for RECs. The limitations herein must be considered when the user of this report
formulates opinions as to risks associated with the site. No warranties, express or implied, are
intended or made.

An evaluation of significant data gaps will be based on the information available at the time of
report issuance, and an evaluation of information received after the report issuance date may
result in an alteration of our opinions and conclusions. We have no obligation to provide
information obtained or discovered by us after the date of the report, or to perform any
additional services, regardless of whether the information would affect any conclusions,
recommendations, or opinions in the report. This disclaimer specifically applies to any
information that has not been provided by the client.
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3.0 COMPENSATION

1lerracon

Base Phase | ESA Services

Fee

Base Phase | ESA Services - Lump Sum
(Includes items outlined in Section 2.1. Cost to contract an abstract firm to develop
a chain of title or environmental lien search is not included in this fee.)

$2,500

Additional Services

Fee

Limited Visual Observations for Asbestos

Limited Asbestos Sampling

Asbestos Survey (prior to renovation/demolition)

Limited Visual Observations for Mold

Limited Radon Records Review

Limited Radon Testing

Limited Visual Observations for Lead-Based Paint

Limited Lead-Based Paint Survey

Vapor Encroachment Screening

Regulatory Agency File Review

Limited Lead in Drinking Water Records Review

Limited Lead in Drinking Water Sampling

Limited Wetland Review

Limited Threatened/Endangered Species Review

Limited Historic Properties/Archaeological Resources Review

*

Additional Services - Subtotal

$0

Lump Sum Total

$2,500

* Not included in the scope of services per the client’s direction.

The fee is valid for 90 days from the date of this proposal and is based on the assumption that
all field services will be performed under safety Level D personal protective procedures and that
only one site visit will be made by Terracon personnel. The lump sum fee is based on the

assumptions and conditions provided at the time of this proposal.

Responsive ® Resourceful m Reliable
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4.0 AUTHORIZATION

If this proposal meets with your approval, work may be initiated by returning an original copy of
the attached Agreement for Services to our Birmingham office. Project initiation may be
expedited by sending a copy of the signed Agreement for Services via e-mail or facsimile.

We appreciate the opportunity to provide this proposal and look forward to working with you on
this project. If you have any questions or comments regarding this proposal or require additional
services, please give me a call.

Sincerely,

Terracon Consultants, Inc.
oéb M@u 7z

Leslie L. Noble
Department Manager lll-Professional

Attachments: ASTM E 1527-05 User Questionnaire
Agreement for Services

Responsive # Resourceful ® Reliable 10



ASTM E 1527-05 USER QUESTIONNAIRE
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Proposal No: PE1130348

In order to qualify for one of the Landowner Liability Protections (LLPs) offered by the Small
Business Relief and Brownfields Revitalization Act of 2001, the user must respond to the
following questions. Failure to provide this information to the environmental professional may
result in significant data gaps, which may limit our ability to identify recognized environmental
conditions resulting in a determination that “all appropriate inquiry” is not complete. This form
represents a type of interview and as such, the user has an obligation to answer all questions in
good faith, to the extent of their actual knowledge.

Site Name: 1034 Montgomery Highway Site Address: Vestavia Hills, Alabama

1) Are you aware of any environmental cleanup liens against the site that are filed or recorded under federal, tribal,
state, or local law (40 CFR 312.25)? _ No __ Yes If yes, please explain.

2) Are you aware of any activity and use limitations (AULs), such as engineering controls, land use restrictions, or
institutional controls that are in place at the site and/or have been filed or recorded in a registry under federal, tribal,
state, or local law (40 CFR 312.26)? _ No __ Yes If yes, please explain.

3) As the user of this ESA, do you have any specialized knowledge or experience related to the site or nearby
properties? For example, are you involved in the same line of business as the current or former occupants of the site
or an adjoining property so that you would have specialized knowledge of the chemicals and processes used by this
type of business (40 CFR 312-28)? __ No __ Yes |If yes, please explain.

4) Does the purchase price being paid for this site reasonably reflect the fair market value of the site (40 CFR
312.29)? _ No __ Yes

If no, have you considered whether the lower purchase price is because contamination is known or believed to be
present at the site (40 CFR 312.29)? __ No __ Yes If yes, please explain.

5) Are you aware of commonly known or reasonably ascertainable information about the site that would help the
environmental professional to identify conditions indicative of releases or threatened releases (40 CFR 312.30)?
__No __ Yes Ifyes, please explain.

6) As the user of this ESA, based on your knowledge and experience related to the site, are there any obvious
indicators that point to the presence or likely presence of contamination at the site (40 CFR 312.31)? __ No
___Yes lIfyes, please explain.

Please return this form with the signed and completed Agreement for Services.
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Request for Information and Documentation
In addition to the specific questions outlined above, the user is requested to provide the following

information and documentation, as available. ASTM requires that this information, if available, be
provided to the environmental professional prior to the site visit.

Not Applicable,

Item Not Available Contacts/Comments
. Item Requested
Supplied or (See Proposal) or
“X” Not Known P Indicate Attachment
“X”

Point of Contact for Access Name/Phone:
Current Site Owner Name/Phone:
Current Facility Operator Name/Phone:
Contacts for Prior Owners Name/Phone:
Contacts for Prior Occupants Name/Phone:

Access Restrictions

Notification of Special
Requirements Regarding
Confidentiality

Legal Description and
Diagram / Survey of Site

Chain of Title with
Grantor/Grantee Summary (back
to 1940 or first developed use)

Reasons for Conducting ESA

Please return this form with the signed and completed Agreement for Services.
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Helpful Documents Checklist
Pursuant to ASTM E 1527-05 § 10.8, do you know whether any of the following documents exist related to the
subject property and, if so, whether copies can and will be provided to the environmental professional? Check all that

apply.

O Environmental site assessment reports 0 Notices or other correspondence from any
governmental agency relating to past or current
O Environmental compliance audit reports violations of environmental laws with respect to the
property or relating to environmental liens
[0 Geotechnical studies encumbering the property
0 Reports regarding hydrogeologic conditions on the Registrations for underground injection systems
property or surrounding area
Environmental permits/plans, solid waste permits,
O Registrations for above or underground storage tanks hazardous waste disposal permits, wastewater

permits, NPDES permits, underground injection
permits, SPCC plans

Name (Authorized Client Representative)

Title

Signature

Date

Please return this form with the signed and completed Agreement for Services.
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Reference Number: PE1130348
AGREEMENT FOR SERVICES

This AGREEMENT is between City of Vestavia Hills, AL (“Client”) and Terracon Consultants, Inc. (“Consultant”) for Services to be provided by Consultant
for Client on the 1034 Montgomery Highway project (“Project”), as described in the Project Information section of Consultant’s Proposal dated 05/24/2013
(“Proposal”) unless the Project is otherwise described in Exhibit A to this Agreement (which section or Exhibit is incorporated into this Agreement).

1. Scope of Services. The scope of Consultant’s services is described in the Scope of Services section of the Proposal (“Services”), unless Services
are otherwise described in Exhibit B to this Agreement (which section or exhibit is incorporated into this Agreement). Portions of the Services may be
subcontracted. Consultant’s Services do not include the investigation or detection of, nor do recommendations in Consultant’s reports address the
presence or prevention of biological pollutants (e.g., mold, fungi, bacteria, viruses, or their byproducts) or occupant safety issues, such as vulnerability
to natural disasters, terrorism, or violence. If Services include purchase of software, Client will execute a separate software license agreement.
Consultant’s findings, opinions, and recommendations are based solely upon data and information obtained by and furnished to Consultant at the time
of the Services.

2. Acceptance/ Termination. Client agrees that execution of this Agreement is a material element of the consideration Consultant requires to
execute the Services, and if Services are initiated by Consultant prior to execution of this Agreement as an accommodation for Client at Client’s
request, both parties shall consider that commencement of Services constitutes formal acceptance of all terms and conditions of this Agreement.
Additional terms and conditions may be added or changed only by written amendment to this Agreement signed by both parties. In the event Client
uses a purchase order or other form to administer this Agreement, the use of such form shall be for convenience purposes only and any additional or
conflicting terms it contains are stricken. This Agreement shall not be assigned by either party without prior written consent of the other party. Either
party may terminate this Agreement or the Services upon written notice to the other. In such case, Consultant shall be paid costs incurred and fees
earned to the date of termination plus reasonable costs of closing the project.

3. Change Orders. Client may request changes to the scope of Services by altering or adding to the Services to be performed. If Client so requests,
Consultant will return to Client a statement (or supplemental proposal) of the change setting forth an adjustment to the Services and fees for the
requested changes. Following Client’s review, Client shall provide written acceptance. If Client does not follow these procedures, but instead directs,
authorizes, or permits Consultant to perform changed or additional work, the Services are changed accordingly and Consultant will be paid for this work
according to the fees stated or its current fee schedule. If project conditions change materially from those observed at the site or described to
Consultant at the time of proposal, Consultant is entitled to a change order equitably adjusting its Services and fee.

4. Compensation and Terms of Payment. Client shall pay compensation for the Services performed at the fees stated in the Compensation
section of the Proposal unless fees are otherwise stated in Exhibit C to this Agreement (which section or Exhibit is incorporated into this Agreement). If
not stated in either, fees will be according to Consultant’s current fee schedule. Fee schedules are valid for the calendar year in which they are issued.
Fees do not include sales tax. Client will pay applicable sales tax as required by law. Consultant may invoice Client at least monthly and payment is
due upon receipt of invoice. Client shall notify Consultant in writing, at the address below, within 15 days of the date of the invoice if Client objects to
any portion of the charges on the invoice, and shall promptly pay the undisputed portion. Client shall pay a finance fee of 1.5% per month, but not
exceeding the maximum rate allowed by law, for all unpaid amounts 30 days or older. Client agrees to pay all collection-related costs that Consultant
incurs, including attorney fees. Consultant may suspend Services for lack of timely payment. It is the responsibility of Client to determine whether
federal, state, or local prevailing wage requirements apply and to notify Consultant if prevailing wages apply. If it is later determined that prevailing
wages apply, and Consultant was not previously notified by Client, Client agrees to pay the prevailing wage from that point forward, as well as a
retroactive payment adjustment to bring previously paid amounts in line with prevailing wages. Client also agrees to defend, indemnify, and hold
harmless Consultant from any alleged violations made by any governmental agency regulating prevailing wage activity for failing to pay prevailing
wages, including the payment of any fines or penalties.

5. Third Party Reliance. This Agreement and the Services provided are for Consultant and Client’s sole benefit and exclusive use with no third party
beneficiaries intended. Reliance upon the Services and any work product is limited to Client, and is not intended for third parties. For a limited time
period not to exceed three months from the date of the report, Consultant will issue additional reports to others agreed upon with Client, however Client
understands that such reliance will not be granted until those parties sign and return Consultant’s reliance agreement and Consultant receives the
agreed-upon reliance fee.

6. LIMITATION OF LIABILITY. CLIENT AND CONSULTANT HAVE EVALUATED THE RISKS AND REWARDS ASSOCIATED WITH THIS
PROJECT, INCLUDING CONSULTANT’S FEE RELATIVE TO THE RISKS ASSUMED, AND AGREE TO ALLOCATE CERTAIN OF THE
ASSOCIATED RISKS. TO THE FULLEST EXTENT PERMITTED BY LAW, THE TOTAL AGGREGATE LIABILITY OF CONSULTANT (AND ITS
RELATED CORPORATIONS AND EMPLOYEES) TO CLIENT AND THIRD PARTIES GRANTED RELIANCE IS LIMITED TO THE GREATER OF
$50,000 OR CONSULTANT'S FEE, FOR ANY AND ALL INJURIES, DAMAGES, CLAIMS, LOSSES, OR EXPENSES (INCLUDING ATTORNEY
AND EXPERT FEES) ARISING OUT OF CONSULTANT’S SERVICES OR THIS AGREEMENT. UPON WRITTEN REQUEST FROM CLIENT,
CONSULTANT MAY NEGOTIATE A HIGHER LIMITATION FOR ADDITIONAL CONSIDERATION. THIS LIMITATION SHALL APPLY
REGARDLESS OF AVAILABLE PROFESSIONAL LIABILITY INSURANCE COVERAGE, CAUSE(S) OR THE THEORY OF LIABILITY, INCLUDING
NEGLIGENCE, INDEMNITY, OR OTHER RECOVERY. THIS LIMITATION SHALL NOT APPLY TO THE EXTENT THE DAMAGE IS PAID UNDER
CONSULTANT’S COMMERCIAL GENERAL LIABILITY POLICY.

7. Indemnity/Statute of Limitations. Consultant and Client shall indemnify and hold harmless the other and their respective employees from and
against legal liability for claims, losses, damages, and expenses to the extent such claims, losses, damages, or expenses are legally determined to be
caused by their negligent acts, errors, or omissions. In the event such claims, losses, damages, or expenses are legally determined to be caused by the
joint or concurrent negligence of Consultant and Client, they shall be borne by each party in proportion to its own negligence under comparative fault
principles. Neither party shall have a duty to defend the other party, and no duty to defend is hereby created by this indemnity provision and such duty
is explicitly waived under this Agreement. Causes of action arising out of Consultant’s services or this Agreement regardless of cause(s) or the theory
of liability, including negligence, indemnity or other recovery shall be deemed to have accrued and the applicable statute of limitations shall commence
to run not later than the date of Consultant’s substantial completion of services on the project.

8. Warranty. Consultant will perform the Services in a manner consistent with that level of care and skill ordinarily exercised by members of the
profession currently practicing under similar conditions in the same locale. EXCEPT FOR THE STANDARD OF CARE PREVIOUSLY STATED,
CONSULTANT MAKES NO WARRANTIES OR GUARANTEES, EXPRESS OR IMPLIED, RELATING TO CONSULTANT’S SERVICES AND
CONSULTANT DISCLAIMS ANY IMPLIED WARRANTIES OR WARRANTIES IMPOSED BY LAW, INCLUDING WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.

9. Insurance. Consultant represents that it now carries, and will continue to carry: (i) workers’ compensation insurance in accordance with the laws of
the states having jurisdiction over Consultant's employees who are engaged in the Services, and employer’s liability insurance ($1,000,000); (i)
commercial general liability insurance ($1,000,000 occ / $2,000,000 agg); (iii) automobile liability insurance ($1,000,000 B.l. and P.D. combined single
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limit); and (iv) professional liability insurance ($1,000,000 claim / agg). Certificates of insurance will be provided upon request. Client and Consultant
shall waive subrogation against the other party on all general liability and property coverage.

CONSEQUENTIAL DAMAGES. NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR LOSS OF PROFITS OR REVENUE; LOSS OF
USE OR OPPORTUNITY; LOSS OF GOOD WILL; COST OF SUBSTITUTE FACILITIES, GOODS, OR SERVICES; COST OF CAPITAL; OR FOR
ANY SPECIAL, CONSEQUENTIAL, INDIRECT, PUNITIVE, OR EXEMPLARY DAMAGES.

Dispute Resolution. Client shall not be entitled to assert a Claim against Consultant based on any theory of professional negligence unless and
until Client has obtained the written opinion from a registered, independent, and reputable engineer, architect, or geologist that Consultant has violated
the standard of care applicable to Consultant's performance of the Services. Client shall provide this opinion to Consultant and the parties shall
endeavor to resolve the dispute within 30 days, after which Client may pursue its remedies at law. This Agreement shall be governed by and construed
according to Kansas law.

Subsurface Explorations. Subsurface conditions throughout the site may vary from those depicted on logs of discrete borings, test pits, or other
exploratory services. Client understands Consultant’s layout of boring and test locations is approximate and that Consultant may deviate a reasonable
distance from those locations. Consultant will take reasonable precautions to reduce damage to the site when performing Services; however, Client
accepts that invasive services such as drilling or sampling may damage or alter the site. Site restoration is not provided unless specifically included in
the Services.

Testing and Observations. Client understands that testing and observation are discrete sampling procedures, and that such procedures indicate
conditions only at the depths, locations, and times the procedures were performed. Consultant will provide test results and opinions based on tests and
field observations only for the work tested. Client understands that testing and observation are not continuous or exhaustive, and are conducted to
reduce - not eliminate - project risk. Client agrees to the level or amount of testing performed and the associated risk. Client is responsible (even if
delegated to contractor) for requesting services, and notifying and scheduling Consultant so Consultant can perform these Services. Consultant is not
responsible for damages caused by services not performed due to a failure to request or schedule Consultant’s services. Consultant shall not be
responsible for the quality and completeness of Client's contractor's work or their adherence to the project documents, and Consultant’s performance of
testing and observation services shall not relieve Client's contractor in any way from its responsibility for defects discovered in its work, or create a
warranty or guarantee. Consultant will not supervise or direct the work performed by Client's contractor or its subcontractors and is not responsible for
their means and methods.

Sample Disposition, Affected Materials, and Indemnity. Samples are consumed in testing or disposed of upon completion of tests (unless
stated otherwise in the Services). Client shall furnish or cause to be furnished to Consultant all documents and information known or available to Client
that relate to the identity, location, quantity, nature, or characteristic of any hazardous waste, toxic, radioactive, or contaminated materials ("Affected
Materials”) at or near the site, and shall immediately transmit new, updated, or revised information as it becomes available. Client agrees that
Consultant is not responsible for the disposition of Affected Material unless specifically provided in the Services, and that Client is responsible for
directing such disposition. In the event that test samples obtained during the performance of Services (i) contain substances hazardous to health,
safety, or the environment, or (ii) equipment used during the Services cannot reasonably be decontaminated, Client shall sign documentation (if
necessary) required to ensure the equipment and/or samples are transported and disposed of properly, and agrees to pay Consultant the fair market
value of this equipment and reasonable disposal costs. In no event shall Consultant be required to sign a hazardous waste manifest or take title to any
Affected Materials. Client shall have the obligation to make all spill or release notifications to appropriate governmental agencies. The Client agrees that
Consultant neither created nor contributed to the creation or existence of any Affected Materials conditions at the site. Accordingly, Client waives any claim
against Consultant and agrees to indemnify and save Consultant, its agents, employees, and related companies harmless from any claim, liability or defense
cost, including attorney and expert fees, for injury or loss sustained by any party from such exposures allegedly arising out of Consultant’s non-negligent
performance of services hereunder, or for any claims against Consultant as a generator, disposer, or arranger of Affected Materials under federal, state, or
local law or ordinance.

Ownership of Documents. Work product, such as reports, logs, data, notes, or calculations, prepared by Consultant shall remain Consultant's
property. Proprietary concepts, systems, and ideas developed during performance of the Services shall remain the sole property of Consultant. Files
shall be maintained in general accordance with Consultant's document retention policies and practices.

Utilities. Client shall provide the location and/or arrange for the marking of private utilities and subterranean structures. Consultant shall take
reasonable precautions to avoid damage or injury to subterranean structures or utilities. Consultant shall not be responsible for damage to
subterranean structures or utilities that are not called to Consultant’s attention, are not correctly marked, including by a utility locate service, or are
incorrectly shown on the plans furnished to Consultant.

Site Access and Safety. Client shall secure all necessary site related approvals, permits, licenses, and consents necessary to commence and
complete the Services and will execute any necessary site access agreement. Consultant will be responsible for supervision and site safety measures
for its own employees, but shall not be responsible for the supervision or health and safety precautions for any other parties, including Client, Client’s
contractors, subcontractors, or other parties present at the site.

Consultant: _Terracon Consultants, Inc. Client: City of Vestavia Hills, AL

By: %M{a Date: _6/5/2013 By: Date:
Leslie L Noble / Department Manager llI-

Name/Title: N Name/Title:  Jim St. John/ Interim City Manager
Professional
Address: 110 12th St. North Address: 513 Montgomery Highway
Birmingham, AL 35203 Vestavia Hills, AL 35216
Phone: (205) 942-1289 Fax: (205) 443-5302 Phone: (205) 978-0100 Fax: (205) 978-0189
Email: linoble@terracon.com Email: St.john@ci.vestaviahills.al.us

Reference Number: PE1130348

By: Date:

Name/Title: Mayor Butch Zaragoza
Address: 513 Montgomery Highway
v ia Hills. AL 35216
Phone:  (205) 978-0100
Page 2 of 2 Email: mayor@ci.vestaviahills.al.us Rev. 8-12
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RESOLUTION NUMBER 4461

A RESOLUTION FINDING AND DETERMINING THAT THE
CONDITIONS OF CERTAIN PUBLIC STREETS AND ROADS IN THE
CITY OF VESTAVIA HILLS, ALABAMA PRESENT THE POSSIBILITY
OF PROPERTY DAMAGE AND/OR PERSONAL INJURY TO MEMBERS
OF THE GENERAL PUBLIC; THAT SUCH CONDITIONS CONSTITUTE
EMERGENCY SITUATIONS AS SET FORTH IN TITLE 39-2-2(e), CODE
OF ALABAMA, 1975; AND AUTHORIZING THE MAYOR TO LET
CONTRACTS FOR THE REPLACEMENT OF A DRAINAGE PIPE AND
REPAIR AND/OR REPAVING OF THOSE PUBLIC ROADS AND
STREETS WITHOUT PUBLIC ADVERTISEMENT INVITING
COMPETITIVE BIDS UNDER THE ALABAMA PUBLIC WORKS LAW.
WITNESSETH THIS RESOLUTION NUMBER 4461, which is considered, approved

and adopted on by the City Council of the Vestavia Hills, Alabama on this the 10% day of June,
2013.

WITNESSETH THESE RECITALS:
WHEREAS, municipalities in Alabama have a legal duty to maintain public streets in a

reasonably safe condition; and

WHEREAS, municipalities in Alabama may be liable for damages for failure to
maintain such streets in a reasonably safe condition under certain circumstances (Title 11-47-
190, Code of Alabama, 1975); and

WHEREAS, the City Council finds and determines that the following public roads and
streets in the City of Vestavia Hills, Alabama are in such defective conditions that if not repaired
and/or repaved immediately, present a possibility of property damage and/or personal injuries to
members of the general public:

A drainage pipe on the public right-of-way at Oakview Lane and Cahaba

Heights Road needs replacing and both of said public streets need repair and

rehabilitation; and

WHEREAS, on June 5, 2013, City Engineer Christopher Brady recommended the
replacement of a drainage pipe within the City right-of-way at Oakview Lane and Cahaba
Heights Road and the repair and rehabilitation of both streets at an estimated cost of
approximately Seventy-two Thousand Dollars ($72,000.00) without public advertisement
inviting competitive bids. He recommended that the City Council declare the situation to be an
emergency and approve the expenditure and the work at its regularly scheduled City Council

meeting on June 10, 2013. Copies of his written recommendations are attached hereto, marked
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as Exhibits 1 and 2 and are incorporated into this Resolution Number 4461 by reference as
though set out fully herein; and

WHEREAS, the City Council has received a written legal opinion from legal counsel
advising that the City may spend an estimated amount of approximately $72,000.00 of public
funds to repair the defective conditions in said public roads and streets without public
advertisement inviting competitive bids under the Alabama Public Works Law pursuant to the
authority of Title 39-2-2(e), Code of Alabama, 1975.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS:

A. That the City Council, in accordance with Title 39-2-2(e), Code of Alabama,
1975, finds and determines that the conditions of the following named public streets and roads in
the City of Vestavia Hills, Alabama constitute an emergency affecting the public health, safety or
convenience of members of the general public, including specifically but not limited to, possible
personal injury and property damage:

A drainage pipe on the public right-of-way at Oakview Lane and Cahaba

Heights Road needs replacing and both of said public streets need repair and

rehabilitation.

B. Pursuant to the authority of Title 39-2-2(e), Code of Alabama, 1975, the Mayor is
hereby authorized and directed to let contracts necessary to meet the emergencies without public
advertisement inviting competitive bids, which specifically includes, but is not limited to, the
repair, improvement and/or repaving of the above named streets and roads at an estimated cost of
approximately Seventy-two Thousand Dollars ($72,000.00).

DONE, ORDERED, ADOPTED AND APPROVED this the 10" day of June, 2013.

Alberto C. Zaragoza, Jr.
Mayor
ATTESTED BY:

Rebecca Leavings
City Clerk



CITY OF VESTAVIA HILLS
DEPARTMENT OF PUBLIC SERVICES

OFFICE OF CITY ENGINEER
INTER-DEPARTMENT MEMO

June §,2013

To:  Jim St. John, Interim City Manager

CC: Brian Davis, Director of Public Services
From: Christopher Brady, City Engineer

RE: Oakview Lane Pipe Replacement and Rehabilitation, emergency repair

Attached report, photos, and cost estimate is related to drainage pipe replacement within the roadway right-
of-way at Oakview Lane near Cahaba Heights Road.

This section of pipe has been monitored by City for a number of years and has been identified on our
Infrastructure Improvement Projects High Priority List. A recent collapse has warranted this to be considered
an emergency situation to mitigate safety concerns related to the traveling public.

This is an unbudgeted expense not to exceed $72,000. While this project is allowable to utilize restricted funds
for roadway maintenance, this cost would impact our upcoming Street Resurfacing Budget. Therefore, 1 am
requesting funding from general funds balance.

Please let me know if you have any questions or need additional information.

-Christopher (f,’ /{52{. ﬂ{l’



Oakview Drainage Pipe Replacement

Project Description: remove and replace approximately 210 LF of deteriorated and partially
collapsed large diameter drainage pipe in Oakview Lane right-of-way; add approximate 130
linear feet of concrete liner to rehabilitate existing pipe in Cahaba Heights Road right-of-way;
reconstruct and add junction and inlet box structures

Estimated costs (6/5/13)

material costs total
arch pipe 56 If $ 55.00 S 3,080.00
36" RCP 152 If $ 40.00 $ 6,080.00
rehab liner 130 If S 10,200.00
stone S 3,600.00
junction box/inlets (material) S 3,340.00
metal grates S 1,000.00
$ 27,300.00
equipment rental
track hoe (3 -week rental) $ 15,000.00
dump tri/axle $ 9,000.00
trench box $ 1,050.00
temporary metal plates S  640.00
$ 25,690.00
contracted services
asphalt patching $ 7,500.00
S 7,500.00
contracted labor
junction and inlet box structures $ 8,000.00
curb and gutter replacement $ 1,000.00
S 9,000.00
utility repairs/relocations
remove/ replace S 2,000.00 allowance
S 2,000.00

Total Estimated Cost  $ 71,490.00



Oakview Lane Pipe Replacement and Rehabilitation | 2013
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Looking downstream at route of deteriorated drainage pipe; this is at asphalt drive and parking area at
4200 Oakview Lane (Peters) looking down to corner parking space at 3135 Cahaba Heights Road (Cahaba
Heights Plaza) and Cahaba Heights Road right-of-way.



Oakview Lane Pipe Replacement and Rehabilitation | 2013

Area of collapsed asphalt and median area at parking area for Cahaba Heights Plaza; metal drainage pipe
has deteriorated allowing dirt and subgrade to be eroded out from under and around pipe.

View of existing pipe invert showing extensive rusting and deterioration; subgrade soil is eroding.



OAKVIEW DRIVE

PIPE REPLACEMENT AND PIPE LINER PROJECT
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PATRICK H. BOONE
ATTORNEY AND COUNSELOR AT LAW
NEW SOUTH FEDERAL SAVINGS BUILDING, SUITE 705
215 RICHARD ARRINGTON, JR. BOULEVARD NORTH
BIRMINGHAM, ALABAMA 35203-3720

TELEPHONE (205) 324-2018
FACSIMILE (205) 324-2295

June 6, 2013

By Hand Delivery

City Manager James R. St. John
Vestavia Hills Municipal Center
Post Office Box 660854

Vestavia Hills, Alabama 35266-0854

In Re: Replacing Drainage Pipe on Public Right-of-Way and Repair of Public Street Under
Emergency Situations

Dear Chief St. John:

On June 5, 2013, you requested that I furnish you with my written legal opinion as to
whether or not the City may let contracts and/or spend public funds for replacing a drainage pipe
on public right-of-way and the repair of a public street to the extent necessary to meet emergency
situations without public advertisement inviting competitive bids under the Alabama Public
Works Bid Law. The purpose of this letter is to respond to your request.

L. FACTS

On June 5, 2013, City Engineer Christopher Brady recommended the replacement of a
drainage pipe within the City right-of-way at Oakview Lane and Cahaba Heights Road and the
repair and rehabilitation of both streets at an estimated cost of approximately $72,000.00 without
public advertisement inviting competitive bids. He recommended that the City Council declare
the situation to be an emergency and approve the expenditure and the work at its regularly
scheduled City Council meeting on June 10, 2013. Copies of his written recommendations are
attached hereto.

II. LEGAL ISSUE

May the City spend an estimated amount of approximately $72,000.00 to replace a
drainage pipe at Oakview Lane and Cahaba Heights Road and repair the streets without public
advertisement inviting competitive bids under the Alabama Public Works Law?
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III. LEGAL OPINION

In my legal opinion, the answer to the legal question is in the affirmative provided certain
conditions are met.

IV. BASIS FOR LEGAL OPINION
I'base my legal upon the following Alabama legal authorities:

A. MAINTENANCE, REPAIR AND IMPROVEMENT OF ROADS ANNEXED TO A
MUNICIPALITY:

1. Effect of Annexation: The annexation of unincorporated territory into a
municipality, after July 7, 1995, shall result in the municipality assuming responsibility to
control, manage, supervise, regulate, repair, maintain and improve all public streets or parts
thereof lying within the territory annexed, if such public streets or parts thereof were controlled,
managed, supervised, regulated, repaired, maintained and improved by the county for a period of
one year prior to the effective date of the annexation.

2. Municipal Control Qver Streets and Roads: Title 11-49-80(b), Code of

Alabama, 1975, provides that the annexation of unincorporated territory into a municipality shall
result in the municipality assuming responsibility to control, manage, supervise, regulate, repair
maintain and improve all public streets or parts thereof lying within the territory annexed.

In 1997, the Court of Civil Appeals of Alabama held that a city has the
responsibility for the maintenance and control of a road situated in an area that had been annexed
to the municipality. McCool v. Morgan County Commission, 716 So.2d 1201.

3. Ownership of Entire Public Street or Road: The Supreme Court of
Alabama decided the case of City of Orange Beach v. Benjamin, 821 So.2d 193, in 2001 and

held that a municipality owns the entire public right-of-way of a public street or road and that the
abutting property owner owns no interest therein.

B. DuTY OF CARE TO MAINTAIN PUBLIC STREETS AND MUNICIPAL LIABILITY FOR
FAILURE TO DO SO:

1. Duty of a City: A city has a legal duty to maintain streets in a reasonably
safe condition (Title 11-47-190, Code of Alabama, 1975).
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2. Municipal Liability:
(a) Title 11-47-190, Code of Alabama, 1975, provides as follows:

§11-47-190. When Municipality Liable;
Joint  Liability of Other Persons or
Corporations: No city or town shall be liable for
damages for injury done to or wrong suffered by
any person or corporation, unless said injury or
wrong was done or suffered through the neglect,
carelessness or unskillfulness of some agent, officer
or employee of the municipality engaged in work
therefor and while acting in the line of his duty, or
unless the said injury or wrong was done or suffered
through the neglect, carelessness or failure to
remedy some defect (emphasis added) in the
streets, alleys, public ways or buildings after the
same had been called to the attention of the council
or other governing body or after the same had
existed for such unreasonable length of time as to
raise a presumption of knowledge of such defect
(emphasis added) on the part of the council or other
governing body and whenever the city or town shall
be made liable to an action for damages by reason
of the unauthorized or wrongful acts or the
negligence, carelessness or unskillfulness of any
person or corporation, then such person or
corporation shall be liable to an action on the same
account by the party so injured. (Code 1907 §1273,
Code 1923 §2029, Code 940 T.37 §502.)

(b)  If the liability was caused by a third party, the city has the right to
have the liability of that other party tested, and, if found liable also, such liability takes priority
over that of the city. In other words, if another party is liable along with the city, then the
judgment shall be collected out of the other party first and the city shall pay only so much of the
judgment as cannot be collected from the other defendant. Title 11-47-191, Code of Alabama,
1975.

Alabama law applicable to this situation is summarized below.

(¢)  The legal definition of “negligence” is the failure to do what a
reasonably prudent person would have done under the same or similar circumstances, or, the
doing of something which a reasonably prudent person would not have done under the same or
similar circumstances.
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(d)  “Contributory negligence” is negligence on the part of the claimant
that proximately contributed to the alleged property damage. Under Alabama law, if the plaintiff
is guilty of contributory negligence, the plaintiff cannot recover for any simple negligence of the
defendant.

(e) The Supreme Court of Alabama has held that municipal
corporations may be liable for personal injuries and property damage suffered due to defects in
sidewalks, streets and public ways where it has not exercised reasonable care. In general terms,
the liability of a municipality is governed by the duty and obligation to exercise ordinary and
reasonable care to keep its streets and sidewalks in a reasonably safe condition for travel. This
imposition does not make the municipality a guarantor of the safe and unharmed travel to the
public. The duty is based on the responsibility and accountability of the city to remedy such
defects upon receiving actual notice, or after the same has remained for such length of time and
under such conditions and circumstances that the law will infer that the defect ought to have been
discovered and remedied.

C. PUBLIC WORKS LAW:

1. Public Works Project: Title 39-2-1(6), Code of Alabama, 1975, defines
a public works project as follows:

“(6) PUBLIC WORKS. The construction,
installation, repair, renovation, or maintenance of public
buildings, structures, sewers, waterworks, roads, curbs,
gutters, side walls, bridges, docks, underpasses, and
viaducts as well as any other improvement to be
constructed, installed, repaired, renovated, or maintained
on public property and to be paid, in whole or in part,
with public funds or with financing to be retired with
public funds in the form of lease payments or
otherwise.”

2 Bid Requirements for Public Works Projects: One of the primary

requirements of Title 39 is that public works in excess of $50,000.00 must be advertised for
sealed bids. The Alabama Code also states that projects cannot be divided into parts smaller than
$50,000.00 for the purpose of evading the competitive bid requirements. Title 39-2-2(a), Code
of Alabama, 1975.

An awarding authority (like the City of Vestavia Hills) may let contracts for
public works involving Fifty Thousand Dollars ($50,000.00) or less with or without advertising
for sealed bids. Title 39-2-2(b), Code of Alabama, 1975.

The bidding requirements of the Publics Work Law are set forth in Title 39-2-2,
Code of Alabama, 1975. Simply stated, those laws provide as follows:

“l.  Public works projects involving expenditures of
$50,000.00 or less do not have to be bid; and
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2. For public works contracts between $50,000.00 and
$500,000.00, a city must publish notice of the request for bids at
least once in a newspaper of general circulation published in the
city; and

3. For contracts involving expenditures of more than
$500,000.00 for public works, a city must also advertise for sealed
bids at least once in three newspapers of general circulation
throughout the State of Alabama.”

D. PUBLIC_PROCUREMENTS DURING EMERGENCIES ARE EXEMPT FROM THE
COMPETITIVE BID PROCESS IF DELAYS CAUSED BY ADVERTISING AND BIDDING WOULD

AFFECT PUBLIC HEALTH, SAFETY OR CONVENIENCE: Title 39-2-2(e), Code of Alabama, 1975,
provides as follows:

“(e) In case of an emergency affecting public health,
safety, or convenience, as declared in writing by the awarding
authority, setting forth the nature of the danger to the public health,
safety, or convenience which would result from delay, contracts
may be let to the extent necessary to meet the emergency without
public advertisement. The action and the reasons for the action
taken shall immediately be made public by the awarding authority
upon request.”

V. EMERGENCY

A. DEFINITION: Generally, the term “emergency” signifies a situation which has
suddenly and unexpectedly arisen which requires speedy action.

B. OPINION OF ATTORNEY GENERAL: The Attorney General, in an Opinion dated
February 14, 1974, said that a municipality need not submit bids on a garbage truck if an
emergency situation is declared and the provisions of Section 41-16-53 of the Code of Alabama
are complied with.

C. My OPINION: This is an emergency situation within the meaning of Title 39-2-
2(e), Code of Alabama, 1975, because a delay to advertise could cause danger to the health,
safety and general welfare of the general public. Defective conditions in public streets may
cause personal injuries and/or property damages.

VI. CONCLUSION

In my opinion, the City may spend an estimated amount of $72,000.00 of public funds to
repair defective streets without public advertisement inviting competitive bids under the Public
Works Law in emergency situations that present possible property damages and/or personal
injuries to members of the general public if there is any delay in repairing those defective streets.
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VII. MY RECOMMENDATIONS

A. The City Council should declare that the defective conditions of certain public
roads and streets constitute emergency situations and authorize the Mayor to let contracts for the
repair of those certain public roads and streets pursuant to the authority of Title 39-2-2(e), Code
of Alabama, 1975; and

B. I have enclosed a suggested Resolution.
Please call me if you have any questions regarding this matter.

_ Very truly yours,

st ferms

Patrick H. Boone
Vestavia Hills City Attorney

PHB:gp

Enclosure: (1) Suggested Resolution

cc: Mayor Alberto C. Zaragoza, Jr.
City Clerk Rebecca Leavings
City Engineer Christopher Brady



RESOLUTION NUMBER 4458

A RESOLUTION ACCEPTING A BID FOR BLEACHERS FOR THE
PARKS AND RECREATION DEPARTMENT AND APPROVING THE
FUNDING FOR SIX SETS OF BLEACHERS
WHEREAS, the City of Vestavia Hills invited bids for bleachers for the Parks and
Recreation Department; and
WHEREAS, bids were received on May 21, 2013 and read aloud publicly with the
results tabulated and detailed in a recap, a copy of which is attached to this Resolution Number
4458; and
WHEREAS, a memorandum dated May 24, 2013 to City Manager Jim St. John from
Brian Davis, Public Services Director, recommended the acceptance of Outdoor Aluminum
company and requested additional funding in order to purchase and install six (6) sets of
bleachers; and
WHEREAS, the Mayor and City Council agree it is in the best public interest to accept
said bid and authorize the City Manager to expend a total of $22,002 for purchase and
installation of six (6) sets of bleachers as detailed in the attached memorandum.
NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY
COUNCIL OF THE CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS:
1. The bid package submitted by Outdoor Aluminum in the amount of $3,667 each
(including installation) is hereby accepted; and
2. The City Manager is hereby authorized to expend $1,002.00 over the budgeted amount of
$21,000 in order to purchase and install six (6) bleachers; and
3. This Resolution Number 4458 shall become effective upon adoption and approval.

DONE, ORDERED, ADOPTED and APPROVED this the 24™ day of June, 2013.

Alberto C. Zaragoza, Jr.
Mayor
ATTESTED BY:

Rebecca Leavings
City Clerk



Exhibit A

BID SUMMARY

BID-2013-07
BID: Bleachers

BID OPENED: May 21,2013
2:00 PM

PEOPLE PRESENT FOR BID OPENING
1. Batt. Chf. James P. Barnes, VHFD

2. Batt. Chf. Terry E. Ray, VHFD
3.  Dep. Chf. Lynn Bonner, VHFD
4. Brian Davis, Public Services Director
5. Melissa N. Hipp, Accounting Assistant II
6. Chief James R. St. John, VHFD
7. Rita C. Hosmer, Accountant
8. John Wilson, NAFECO

BIDDERS:
1. BSN Sports* $3,046.27
2. Outdoor Aluminum, Inc. $3,667.00
3. Lanier Plans, Inc., DBA Korkat $4,102.58
4. Bliss Products and Services, Inc. $4,792.00
5. Southern Bleacher Co., Inc. $5,210.00
6. Giffen Recreation No bid

*BSN Sports bid did not include installation, which was
requested in the invitation to bid.



City of Vestavia Hills Public Services

513 Montgomery Highway
Vestavia Hills, AL 35216
205.978.0150
Interoffice Memo
{( 7/3{ [/
May 24, 2013 p
TO: James St. John A /
Interim City Manager MWI/ 'NJL
FROM: Brian C. Davis fed ZL
Public Services Director

RE: Bleacher purchase

An invitation to bid was issued to multiple companies for 5 row bleachers that
have an enclosed fence around the levels that are more than 30 inches off the
ground for safety reasons. Below are the results of the bid:

BSN $3,046.27/each (does not include installation)

Outdoor Aluminum $3,667/each (includes installation)

Southern Bleacher Company $5,210/each (includes installation)
Korkat $4,102.58 (includes installation)

Bliss $4,792/each (includes installation)

Giffen Recreation No bid

R o

BSN did not meet the requested guidelines for including installation.

| would like to request a purchase of 6 bleachers from Outdoor Aluminum,
Incorporated. There is $21,000 budgeted for bleacher purchases in our FY13
budget. Vestavia Hills Youth Baseball has agreed to fund the overage of
$1,002.00 (6 X $3,667 = $22,002). | am prepared to ask the Parks and
Recreation Foundation for an additional $3,667.00 to purchase one set. The
total of 7 will complete Cahaba Heights Athletic Fields with new bleachers with
safety fencing. We need a total of 17 bleachers replaced at various parks.

| will request $36,670 to purchase the remaining 10 bleachers in the FY14
budget. Please let me know if you have any questions or concerns.

CC: Jason Burnett /g
Bobby McDaniel




RESOLUTION NUMBER 4459

A RESOLUTION AUTHORIZING THE MAYOR AND CITY MANAGER

TO EXECUTE AN AGREEMENT WITH THE REGIONAL PLANNING

COMMISSION OF GREATER BIRMINGHAM FOR DEVELOPMENT

OF A FORM-BASED ZONING CLASSIFICATION FOR THE CITY OF

VESTAVIA HILLS

BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF
VESTAVIA HILLS, ALABAMA, AS FOLLOWS:

1. The Mayor and City Manager are hereby authorized to execute and deliver an agreement
with the Regional Planning Commission of Greater Birmingham (“RPCGB”) to accept a
Building Communities Grant for the project entitled “US Form-Based Code Plan” in an
amount not to exceed $104,026.84 with a local match of twenty (20) percent or
$20,805.37; and

2. A copy of said agreement is attached to this Resolution Number 4459 marked as “Exhibit
A” and incorporated as though written fully therein; and

3. This Resolution Number 4459 is effective immediately upon adoption and approval.

DONE, ORDERED, ADOPTED and APPROVED this the 24™ day of June, 2013.

Alberto C. Zaragoza, Jr.
Mayor
ATTESTED BY:

Rebecca Leavings
City Clerk



PATRICK H. BOONE
ATTORNEY AND COUNSELOR AT LAW
NEW SOUTH FEDERAL SAVINGS BUILDING, SUITE 705
215 RICHARD ARRINGTON, JR. BOULEVARD NORTH
BIRMINGHAM, ALABAMA 35203-3720

TELEPHONE (205) 324-2018
FACSIMILE (205) 324-2295

May 23,2013

By Hand Delivery

City Clerk Rebecca Leavings
Vestavia Hills Municipal Center
513 Montgomery Highway
Vestavia Hills, Alabama 35216

In Re: Agreement Between the Regional Planning Commission of Greater Birmingham (“RPC”)
and the City of Vestavia Hills, Alabama (“Governmental Entity”)

Dear Becky:

You have requested that I review the proposed Agreement by and between the Regional
Planning Commission of Greater Birmingham (“RPC”) and the City of Vestavia Hills, Alabama
(“Governmental Entity”) wherein RPC proposes to prepare a U.S. 31 Form-Based Code Plan for
and in consideration of $104,026.84. The maximum that the City will be required to pay will be
$20,805.37 representing twenty percent (20%) of the total cost. The balance in the amount of
$83,221.47, representing eighty percent (80%) of the total cost, will be paid from grant funds.
The purpose of this letter is to respond to your request.

It is my legal opinion that the terms, provisions and conditions of the proposed
Agreement meet the requirements of Alabama law. As you know, the Agreement provides that it
will take nine (9) months for RPC to prepare the US 31 Form-Based Code Plan.

At this point, I do not have any idea what the final product to be produced by RPC will
entail. The City ultimately will have the decision as to whether or not to actually adopt the US
31 Form-Based Code Plan. It will, therefore, be greatly appreciated if RPC will furnish to the
City any one, some or all of the following items:

1. Legal opinion from the Attorney General of the State of Alabama opining that
form-based plans similar to this one are legal.

2. Any precedent Court cases decided by Alabama appellate courts upholding the
validity of such plans.

3. The names of any and all cities that have adopted similar plans.
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Nothing contained in this letter shall be construed as my legal opinion as to the validity
vel non of such form-based plans.

Please call me if you have any questions regarding any matters set forth in this letter.
Thank you.

Sincerely,

Patrick H. Boone
Vestavia Hills City Attorney

PHB:gp

oe Interim City Manager James R. St. John (by hand)
Mayor Alberto C. Zaragoza, JIr. (by hand)
City Planner Conrad G. Garrison (by hand)



Exhibit A

AGREEMENT

THIS AGREEMENT (the “Agreement”) is entered into as of the day of
, 2013, by and between the Regional Planning Commission of Greater
Birmingham, a regional planning and development commission organized and existing under
the laws of the State of Alabama (“RPC”) and the City of Vestavia Hills, an Alabama
Municipal Corporation (“Governmental Entity”), as follows:

WITNESSETH:

WHEREAS, Governmental Entity has applied for to receive funding under the
Building Communities Grant Program for the project entitled a US 31 Form-Based Code Plan;
and

WHEREAS, Governmental Entity’s project has been selected for funding, with a
total project cost in the amount of $104,026.84, to include local match, and

WHEREAS, Governmental Entity agrees to provide local match in the amount of

$20,805.37, and

WHEREAS, Governmental Entity agrees to work in good faith with RPC to
complete the project in a timely and professional manner, and

WHERAS, RPC agrees to secure third party contractor(s), if necessary, to
provide professional services on behalf of Governmental Entity in order that the project might
be completed according to the conditions set forth herein; and

NOW THEREFORE, in consideration of the premises and the mutual covenants,
agreements, representations and warranties hereinafter set forth, RPC and Governmental
Entity agree as follows:

1. Engagement of RPC.  Governmental Entity hereby agrees to engage
RPC, and RPC may engage a third party contractor(s) on behalf of Governmental Entity in
order that the services which are identified and described in the “Scope of Work” set forth on
Exhibit A attached hereto and incorporated herein by this reference shall be performed. RPC
may, from time to time, request changes in the Scope of Services to be performed by third
party contractor(s) on behalf of Governmental Entity. Such changes, including any increase
or decrease in the amount of Governmental Entity’s local match amount which are mutually
agreed upon by RPC and Governmental Entity, shall be memorialized by written amendments
to this Agreement, signed by both RPC and Governmental Entity.

2. Compensation. In consideration for the planning and development
services to be performed hereunder, the Governmental Entity agrees that the RPC total
project cost is $104,026.84 to include local match. The Governmental Entity agrees to
provide local match in the amount of $20,805.37. The above amount shall constitute full
and complete compensation for the services to be provided by RPC directly or secured by RPC
on Governmental Entity’s behalf and includes all expenses arising from the performance of
this Agreement.

3. Method of Payment. Payment shall be made in one (1) installment.
Payment shall be due upon receipt of invoice from the RPC.




If compensation is not paid when due, RPC shall not engage in the provision of planning and
development services nor shall RPC employ third party contractor(s) on behalf of
Governmental Entity until such time as payment is made. If after a period of sixty (60) days
compensation is not paid, Governmental Entity shall forfeit all claims to their awarded
amount for the Building Communities Grant.

4, Financial Records. RPC shall keep and maintain complete and
accurate books, records and procedures to account for all funds paid by Governmental Entity
in accordance with this Agreement. RPC shall allow Governmental Entity to examine, copy
and audit all such books, records and procedures, upon advance notice and during RPC’s
normal business hours. Any such examination or audit shall be conducted at the sole cost and
expense of the party requesting same.

5. Maintenance of Records. RPC shall retain all records with respect to
the matters made the subject of this Agreement for three (3) years following the termination
or completion of this Agreement. This provision shall survive termination of this Agreement.

6. Political Activity. No portion of any funds to be paid by Governmental
Entity to RPC for the services made the subject of this Agreement shall be used for any
partisan political activity or to further the election or defeat of any candidate for public
office.

7. Qualified Personnel. RPC represents that RPC employs, or will
engage, all personnel required to perform the services made the subject of this Agreement.
Such personnel shall not be employees of or have any contractual relationships with
Governmental Entity, and all such personnel shall be reasonably qualified to perform the
services assigned to them.

8. Cooperation. All information, data, reports, records and maps as are
available, existing and necessary for performing the work made the subject of this Agreement
shall be assembled for Governmental Entity by RPC or third party contractor(s) employed by
RPC on Governmental Entity’s behalf. However, Governmental Entity shall cooperate with
RPC or third party contractor(s) employed by RPC in all reasonable ways to allow RPC or third
party contractor(s) to conduct its planning and development work without undue delay.

9. Title to Work. Upon completion of the work, or each work element, as
described in the Scope of Services and therefore as provided by this Agreement, all artwork,
maps, stencils, negatives, plates and other supporting materials prepared as a part of such
work, or element thereof, shall become the exclusive property of Governmental Entity, and
any reproduction or other uses of such materials shall be approved by appropriate officials of
Governmental Entity.

10. Assignment. Neither party may assign this Agreement, or any right or
obligation herein, without the prior written consent of the other party.

11. Equal Employment Opportunity. In carrying out the work made the
subject of this Agreement, RPC and third party contractor(s) shall not discriminate against




any employee or applicant for employment because of race, religion, national origin, sex, age
or disability.

12. Termination. If RPC or third party contractor(s) shall fail to perform
any of its obligations under this Agreement in a timely and proper manner, or if RPC or third
party contractor(s) shall violate any of the covenants, agreements, or stipulations of this
Agreement, Governmental Entity may give written notice of such breach to RPC. In the event
RPC fails to cure such breach, to the reasonable satisfaction of Governmental Entity, within
thirty (30) days following RPC’s receipt of such written notice, Governmental Entity may
terminate this Agreement upon written notice to RPC. In the event of such termination,
Governmental Entity shall be entitled to all compensation not earned and accrued to and
including the effective date of termination.

13. Relationship of the Parties. The relationship of the parties pursuant
to this Agreement shall be that of independent contractors, and nothing contained in this
Agreement shall be deemed to create any relationship of agency, joint venture, partnership
or employer-employee. Neither party shall have the right or power to commit, contract for
or otherwise obligate the other party to any third person or entity. RPC shall be responsible
for the collection, filing, and payment of social security and other federal, state or local
taxes or withholdings for RPC’s employees. Governmental Entity shall have no right to
control or direct the details, manner or means by which RPC accomplishes the results of the
services to be performed pursuant to this Agreement.

14. Notices. Any notice to a party hereunder pursuant to this Agreement
shall be given by certified or registered mail, return receipt requested,

If to RPC:
Regional Planning Commission of Greater Birmingham
Center for Regional Planning and Design
1731 First Avenue North
Suite 200
Birmingham, Alabama 35203
Attention: Philip Amthor

If to Governmental
Entity:

City of Vestavia Hills
513 Montgomery Hwy
Vestavia Hills, AL 35216

Attention: Conrad Garrison
or at such other address as either party may have advised the other in writing.  Any such

notice shall be deemed delivered when placed in the mail, properly addressed, with postage
prepaid.



15. Entire Agreement. This Agreement constitutes the entire agreement
between the parties hereto, and there are no agreements, understandings, restrictions,
warranties or representations between the parties other than those set forth herein or herein
provided for. The foregoing supersedes all prior agreements and understandings relating to
the subject matter hereof.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed
by their duly authorized officials as of the date and year first above written.

City of Vestavia Hills

Honorable Alberto Zaragoza

Mayor

City Manager

Regional Planning Commission of Greater
Birmingham

Charles E. Ball

Executive Director
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Vestavia Hills Form Based Code
Scope of Work

Project Overview

The City of Vestavia Hills, with the assistance of the Regional Planning commission of Greater
Birmingham, recently completed a redevelopment plan for the US-31 corridor. The plan recommended
a regulating plan for each of the three prospective development sites. The Plans would include: non-
motorized transportation facilities, such as sidewalks and trails; on-street, on-site, and off-site
parking; and typical street sections for the roadways that access and serve the development sites.

The potential for development in each of the sites located along US-31 represents an opportunity to
address unique situations for redevelopment and travel. In order to make these opportunities a reality,
however, the creation of a supporting administrative code to guide the underlying plan is required. The
RPCGB will develop this underlying code for the City of Vestavia Hills.

Scope of Work

Task 1. Kick Off Meeting

The RPCGB will facilitate Kick-off meeting with the City of Vestavia Hills, which would include key
community leaders and partners. The group will discuss the project schedule, review base information
needs, discuss the public participation process, identify additional stakeholders, locate future public
meeting facilities, and discuss overall project direction. This meeting will also discuss the formation of
the Planning and Implementation Team (PIT), which will, at a minimum, consist of the RPCGB, the
Vestavia Hills Planning Commission Chairman, the City Planner, the City Clerk, and a designated
member of the City Council.

Task 2. Review Regulating Plan

The RPCGB and the PIT will review and reach an understanding on the proposed regulating plan for
each site. No code has been developed to accompany these regulating plans, so the RPCGB and the PIT
must be in close agreement and understand the underlying plan before crafting the accompanying
code.

Task 3. Form Based Code Development

The RPCGB, with input from the PIT, will develop a form based code to be applied for use within the
City of Vestavia Hills. The code Scope and resulting regulating plans must include provisions for a plan
review committee, must be able to accommodate a phased approach and provide for existing
structures, and it must be graphical. The RPCGB will also create forms, checklists and operating
procedures that must be followed in the administration of the code.

Task 4. Public Involvement

The RPCGB will conduct three (3) public meetings and a minimum of four (4) open work sessions. The
RPCGB and the PIT will host these meeting. The first meeting will be a code development kick-off
meeting to discuss the code and inform the public of the process. This is best done at a regularly
scheduled planning commission meeting. The second meeting will present a draft of the plan and the
third meeting will present the finished product to the Vestavia Hills planning commission for their
approval, and request their recommendation for adoption by the city council. There will be multiple
work sessions over the nine months of the project in which various draft products may be presented to
the PIT for stage review and approval.

Task 5. Design Review Standards
The RPCGB and the PIT will develop design review guidelines for three sites along US 31 identified in
the previous plan done for the corridor. Those sites include the Vestavia Plaza shopping center, Olde

Vestavia Hills Form Based Code
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Town Shopping Center, and the condemned Motor Lodge site. Aesthetic standards are an appropriate
component of land use governance; it is paramount for the standards to protect against arbitrary and
discretionary enforcement. The RPCGB and the PIT will survey and investigate design elements that
will be appropriate for the community and the character of the three sites. The standards will create a
character for the three sites, maintain traditional building elements, ensure buildings are in scale with
the surroundings and add to the pedestrian experience using site planning concepts that enhance
public spaces and preserve views.

Task 6. Corridor Level GIS Development

The RPCGB will verify and correct GIS data within the US 31 corridor. GIS feature attributes that will be
examined are zoning, land use, street names, number of lanes, water lines, sewer service areas,
adjacent sidewalks, and parking lots. RPCGB will also remove duplicate parcels and duplicate records.
The City of Vestavia Hills will be responsible for mailing and receiving address inquiries and RPCGB will
use that information to update address records.

Task 7. Video Synopsis
The RPCGB, working with a third-party contractor, will script and produce a short video explaining the
form based code and the purpose and function of design review.

Task 8. Code Adoption

The RPCGB will deliver to the City the calibrated Form Based Code developed under Task 3, which
implements the regulating plans for each of the sites. The RPCGB will go through the formal approval
and adoption process for the City of Vestavia Hills Form Based Code and attend meetings with the City
of Vestavia Hills Planning Commission, Vestavia Hills Board of Zoning and Adjustment, and the Vestavia
Hills City Council. The RPCGB will present the code to the City of Vestavia Hills Planning Commission at
two (2) public hearings and make one (1) set of revisions based on instructions received following the
hearing. RPCGB will present the Form Based Code to the City Council at two (2) meetings and make one
(1) set of revisions based on instructions received following the meeting. Upon delivery of the final City
of Vestavia Hills Form Based Code to the planning commission, the project will be considered
complete.

Project Staffing & Cost

The RPCGB will assign appropriate agency staff to complete this project. Additionally, RPCGB will
procure third-party assistance to assist agency staff to complete this project. Third-party contractors
will be secured through the Alabama Department of Transportation’s designated procurement process.

Project Schedule
This project will be completed within nine (9) months from the City of Vestavia Hills issuance of the
Notice to Proceed.

The scope of services is based on RPCGB’s understanding of regulatory approval processes and the
desired product. Work will begin with the return of a signed copy of this contract and direction from
the client. Many of the events in this work schedule are beyond the control of RPCGB. These events
include obtaining data from Jefferson County government agencies, the review and approval of the
preliminary and final plans, delays to the workflow as requested by the client, and information not
available to RPCGB at the time this proposal was prepared.

Exclusions from Scope of Work

The following services are not included in RPCGB’s scope of services: environmental assessments,
construction drawings, community or business association meetings beyond those identified in the
project scope, road or utility design, and any other services not specifically listed in the project scope.
Any Client directed changes to the final plan after the Client’s approval of the draft revisions shall be
reimbursed in accordance with RPCGB’s billing rates in effect at the time the services are performed.
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Compensation

For services rendered, the Client agrees to pay RPCGB a lump sum fee of $20,805.37. This amount
represents the required 20% local match of the total project cost of $104,026.84. The City of Vestavia
Hills will be required to provide the local match prior to RPCGB starting the project.
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Project Vestavia Hills Form Based Code
City/County Vestavia Hills, Jefferson County Alabama
Description Plan Development and Implementation
Scope of Work Planning
Regional Planning Commission of Greater Birmingham

Fee Proposal

PERSONNEL COST
Man-Days x Daily Rate
Principal Planner (Land Use) 29.00{ $ 318.00 | $ 9,222.00
Senior Planner (Land Use) 34.50| § 219.00 | § 7,555.50
Planner (Land Use) 44.00| 229.00 | $ 10,076.00
Planner (Land Use) 43.50] ¢ 190.00 | § 8,265.00
Principal GIS Specialist 8.00] § 246.00 | $ 1,968.00
[Transportation Engineer 0.00 240.00 | $ #
37,086.50
Fringe Rale 147.00% 54,517.16
[Overhead Rate 171.00% 93,224.34
[Total Labor and Overhead $ 93,224.34
[Out-of-Pocket Expenses 5 802.50
Sub-Total b 94,026.84
JSUB-CONSULTANTS (attach man-day & fee FROM each sub-consultant; show tolal fee for each here)
3 X
13 10,000 | $ 10,000.00
$ -
$ -
$ =
Sub-Total $ 10,000.00
TOTAL FEE b 104,026.84
FEDERAL FUNDS 83,221.47
LOCAL MATCH 20,805.37

Fee 3/28/2013



2RPCGB

i REGIONAL PLANNING COMMISSION
‘L__ —  OF GREATER BIRMINGHAM

Philip Amthor

The Regional Planning Commission of Greater Birmingham
2 20" Street North, Suite 1200

Birmingham, Alabama 35203

March 26, 2013

Conrad Garrison

City of Vestavia Hills
513 Montgomery Hwy
Vestavia Hills, AL 35216

Dear Mr. Garrison:

I am writing to confirm for you that funding for planning activities for the Regional Planning
Commission of Greater Birmingham’s member governments will be available for the foreseeable
future. Our Building Communities Program, part of the Metropolitan Planning Organization’s
Unified Planning Work Program for Fiscal Year 2013, provides funds in an 80/20 match program
for various transportation-related planning projects.

This funding source is ideal for the proposed project to develop a form-based code for parcels
adjacent to or near US Highway 31 as it runs through Vestavia Hills. The proposed total budget
for this project is $104,026.84, making the federal funds we make available $83,221.47 and the
local match paid by the City of Vestavia Hills $20,805.37. We look forward to working with the
City of Vestavia Hills on this project.

Best Regards,

/ ~ /\,/;;

/
Philip Amthor, AICP

Senior Planner

Serving the Municipal and County Governments in
BLOUNT - CHILTON - JEFFERSON - SHELBY - ST. CLAIR - WALKER COUNTIES
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