






Resolution Number 4634 
Page 1 

 

RESOLUTION NUMBER 4634 
 

AUTHORIZING AND APPROVING AN INCREASE 
IN SALARY AND WAGES FOR EMPLOYEES 

 
 THIS RESOLUTION WAS ADOPTED AND APPROVED BY THE CITY 

COUNCIL OF THE CITY OF VESTAVIA HILLS, ALABAMA ON AUGUST 25, 

2014. 

WITNESSETH THESE RECITALS 

 WHEREAS, the City Manager has prepared portions of the above-referenced 

budgets for the said fiscal year 2014-2015 for a two-percent (2%) across-the-board 

increase of wages and salaries for all employees; and 

 WHEREAS, the Council, at its regular scheduled meeting of August 25, 2014, 

voted to approve a two-percent (2%) across the board increase in wages and salaries for 

all employees. 

 BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 

VESTAVIA HILLS, ALABAMA, AS FOLLOWS: 

1. The City Council hereby approves a two-percent (2%) across-the-board 

increase in wages and salaries for all employees; and 

2. Said increase is effective beginning October 1, 2014. 

 APPROVED and ADOPTED this the 25th day of August, 2014. 

 
 
 
 
      Alberto C. Zaragoza, Jr. 
      Mayor 
ATTESTED BY: 
 
 
 
 
Rebecca Leavings 
City Clerk 



RESOLUTION NUMBER 4635 
 

A RESOLUTION AUTHORIZING THE MAYOR AND CITY MANAGER 
TO EXECUTE AND DELIVER AN AGREEMENT FOR INSURANCE 
BROKERAGE SERVICES 

 
WHEREAS, the City of Vestavia Hills desires to establish consistency in insurance 

brokerage services through a multi-year agreement; and 

WHEREAS, in July 2014 the City issued a request for qualifications for brokerage 

services for property and casualty lines of coverage, a copy of which is marked as “Exhibit A” 

and is attached to and incorporated into this Resolution Number 4635 as though written fully 

therein; and 

WHEREAS, the City Manager reviewed said proposals and determined that the proposal 

submitted by J.R. Prewitt & Associates presented the lowest fee and services suitable to the 

needs of the City; and 

WHEREAS, a copy of the Agreement, which is a one-year term, automatically 

renewable for two additional one-year terms with an option to continue, is marked as “Exhibit B” 

and is attached to and incorporated into this Resolution Number 4635 as though written fully 

therein; and 

WHEREAS, a copy of the proposal submitted by J.R. Prewitt & Associates is marked as 

“Exhibit C” and is attached to and incorporated into this Resolution Number 4635 as though 

written fully therein; and 

WHEREAS, certain activities necessary for securing insurance quotations must be 

performed prior to the renewal date, which is October 1, 2014 for most policies included in the 

referenced Agreement; and 

WHEREAS, the Mayor and City Council have reviewed the attached documents and the 

information provided by the City Manager’s recommendation and find that it is in the best public 

interest to accept the proposal submitted by J.R. Prewitt and Associates. 

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY 

COUNCIL OF THE CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS: 

1. The Mayor and City Manager are hereby authorized to execute the Agreement for 

brokerage services which is attached to this Resolution as Exhibit ‘B’; and 



2. The City Manager may give authorization to J.R. Prewitt & Associates to act as Agent of 

Record to perform the activities necessary for securing insurance quotations prior to 

October 1, 2014; and 

3. This Resolution Number 4635 shall become effective immediately upon adoption and 

approval. 

DONE, ORDERED, ADOPTED and APPROVED this the 25th day of August, 2014. 

 
 
 
 
Alberto C. Zaragoza, Jr. 
Mayor 

ATTESTED BY: 
 
 
 
 
Rebecca Leavings 
City Clerk 



 
City of Vestavia Hills 

Request for Qualifications 

FY2015 – 2018 Procurement and Placement of Insurance Services 
 

It is the intent of the City of Vestavia Hills to select an insurance broker to provide insurance placement and value added 

risk management services to the City of Vestavia Hills for fiscal years 2015 through 2018 (10/1/2014 – 9/30/2017).  

Selection will be through a review of qualifications based on each responding brokerage’s ability to assist in a number of 

items in addition to its ability to competitively provide the coverages and services listed in this RFQ.  Proposals must be 

submitted by close of business (5pm CDT) 8/1/2014.  Brokers should submit (2) hard copies of their proposal as well as 

an electronic copy, which may be saved to a storage device or emailed to mhipp@vhal.org.  Hard copies should be mailed 

or delivered to the following address:  City of Vestavia Hills,  ATTN:  City Manager’s Office,  513 Montgomery 

Highway, Vestavia Hills, AL  35216. 
 

Brokers should provide their proposed annual service fee for each of the three years of the agreement, which should be 

listed as a global fee but may also provide a breakdown for each particular service proposed to the City (e.g. insurance 

placement service, loss control service, etc.).  The broker should also provide relevant experience, and provide a list of 

qualifications for providing brokerage for the listed lines of coverage.  Services to be included are certificate of insurance 

production, procurement of notary and public officials bonds, and contract review.  Brokers are encouraged to list any 

other value-added services or information to demonstrate why their firm is best suited to the needs of the City of Vestavia 

Hills.  These value added services may include, but are not limited to, provision of property valuation assistance, loss 

control services, claims assistance through shared software platforms and/or web-based services, and any other risk 

management services that would bring value to the City in return for the service fee. 
 

Before the candidate firm is selected, it must meet the City’s standard vendor qualifications by submitting a New Vendor 

Form, W-9, and E-Verify MOU.  It is preferred that all billing is through the brokerage, i.e. invoices are generated by and 

paid to the brokerage firm rather than the various insurance carriers.  Brokers should indicate whether they will be able to 

perform all billing; in the event the broker will not, it is the candidate broker’s responsibility to obtain the vendor 

information and provide it to the City.  Brokers who fail or who propose carriers who fail to meet the vendor 

qualifications will not be selected.   
 

The City of Vestavia Hills, Alabama, Current Lines of Coverage Applicable to this RFQ: 

Line of Coverage Carrier Self-Insured 

Retention 

Limit of Liability Premium 

Public Entity Liability 

(Commercial General, 

Law Enforcement, Auto 

Liability) 

States Risk 

Retention Group* 

$100,000 $5,000,000/Occurrence 

$8,000,000/Aggregate 

$111,372 

Public Entity 

Management Practices 

Liability 

(Public Officials, 

Employment Practices) 

States Risk 

Retention Group* 

$100,000 $5,000,000/Occurrence 

$8,000,000/Aggregate 

Crime Hartford Fire 

Insurance 

$10,000 $700,000 

$50,000 Counterfeit 

$1,515 (10/1/15) 

Renewal 10/1/2015. 

Property Chubb $50,000 $49,116,812  

Agreed Value 

$36,513 

Inland Marine  

(Auto Property) 

Atlantic 

Specialty/One 

Beacon 

$100,000 $6,034,346 ACV $12,823 

Broker’s Fee J. Smith Lanier   $16,600 
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EVALUATION CRITERIA 
 

Proposing firms should supply sufficient information to address the criteria listed below. 
 

Proposer Basic Qualifications 

1. Name of firm, name of parent company, years in business, years of relevant business experience. 

2. Location of proposing team’s office, employees at that office, number of servicing offices, regions, 

departments, affiliates, etc. 

3. List of all personnel (note if not full-time) who would be involved in the City of Vestavia Hills account.  

Include name, job title, full business contact information, responsibilities, insurance experience and 

credentials.  Clearly note in particular who would be the point-of-contact for the following:  billing, 

bonds, certificates and proof of insurance, notice of claim.  

4. Financial ratings of firm, disclosure or statement regarding history of defaults, contract terminations, and 

bankruptcies. 

5. Alabama Department of Insurance license number. 

6. Responsiveness to City of Vestavia Hills vendor requirements. 

7. References:  at least three, experience with municipalities/government agencies preferred. 

8. Whether firm will perform all billing or whether carriers/third parties will also bill. 

9. Organization and/or account structure. 

10. Sample agreement. 
 

Insurance and Service Quotations 

Upon selection of the successful broker, the City shall immediately begin working with the broker to place 

coverage for each line of business included below.  The successful broker shall include the carrier name and 

financial ratings, coverage amount, limits, and net premium (less any broker commissions or retainage) 

considering self-insured retentions of $100K and $150K and aggregates if applicable for 10/1/2014-10/1/2015 

(FY2015).  It is the City’s intention to renew its policies annually with an annual renewal date of October 1.   
 

*Note:  The City prefers the broad form self-insured option provided by States RRG where that carrier is listed. 

1. Public Entity Liability (CGL, LEL). 

2. Public Entity Management Practices (POL, EPL). 

3. Crime. 

4. Property. 

5. Inland Marine (property coverage for losses to high value vehicles and equipment) . 

6. Bonds, certificates/proof of insurance, and contract review to be included at no additional charge. 

7. Exceptions to RFQ must be noted. 

8. Additional products and/or services to be included, indicate fees if any. 

9. Broker’s fee to be listed separately from premium and confirmed for each of the three years applicable 

for the term of this agreement. 
 

Additional Information 

Responding firms are invited to submit additional information which they feel will be helpful in differentiating 

themselves from other firms, particularly considering they may offer the same types of services.  Listed below 

are suggestions for additional information, but responses are not limited to these items. 

1. Describe differentiating qualities of your firm. 

2. Percentages of commercial (and/or governmental and non-profit) vs. residential coverage. 

3. Preferred carriers. 

4. Sample management reports that will be provided to the City. 

5. Samples, websites, or visuals of communications, claims management, etc. services that will be 

available to the City. 

 
(Continued) 
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*The City of Vestavia Hills reserves the right to waive technicalities or other items associated with this 

selection process in the best interest of public resources or the business interests of the City.  Furthermore, while 

the brokerage fee is one of the evaluating criteria, it is only one such point of review for the City in determining 

the ultimate successful proposer. 

 

Thank you for your interest in providing brokerage services for the City of Vestavia Hills.  If you have any 

questions in regards to this RFQ, you may contact Jeffrey Downes, City Manager at jdownes@vhal.org, or his 

assistant Melissa Hipp at mhipp@vhal.org or 205.978.0152.   

 

Following is an Appendix containing the City’s current policies and the New Vendor documents.   
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APPDENDIX 
 

 

A. Public Entity Liability and Public Entity Management Practices Liability Policy 

B. Crime Policy 

C. Property Policy 

D. Auto Policy 

E. City of Vestavia Hills New Vendor Documents 
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BROKERAGE SERVICE FEE AGREEMENT 
 
THIS AGREEMENT, effective as of ________________, is by and between the City of Vestavia Hills (“Client”), a 
municipal corporation in the State of Alabama, and __________________________________________________, 
(“Broker”) located at _____________________________, for insurance brokerage services according to its proposal 
dated ______________________________, (“Proposal”) which is attached hereto and made part of this agreement. 
 

1. SCOPE OF SERVICES 
The scope of services shall be according to the Proposal and the requirements contained in the Request for 
Qualifications (RFQ) to which the Proposal was a response.  The Proposal and RFQ are attached hereto and made 
part of this document. 
 

2. BASIS OF COMPENSATION 
In consideration of the services provided by Broker, Client will pay Broker an annual Broker’s fee of 
$______________.  The City’s premiums will be net of any commission.  Any commissions that are not able to 
be netted out by the carriers will be disclosed upfront and reconciled by a reduction in the Broker’s fee by that 
amount.   
 
In the event the Client elects to secure additional services, the Broker may charge an additional fee as negotiated 
by the Client and Broker. 
 
The Broker’s fee will be billable in __________ periods or annually, at the option of the City.  The Broker’s fee 
for the period selected by the City shall be deemed to be fully earned and payable to the Broker at the beginning 
of the period.   
 

3. TERM OF AGREEMENT 
The term of this Agreement is one year, to renew automatically for two additional years unless Cause is found for 
the Client to terminate the Agreement.  While it is the intention of the City (Client) to maintain a secure and 
healthy long-term relationship with its Broker(s), the City also has the duty to perform due diligence in the use of 
public funds.  Therefore, at the close of the three year period, in any subsequent renewal year, Broker may 
anticipate participation in the broker selection process for the following multi-year period.  Client will give notice 
to the Broker of at least sixty (60) calendar days prior to the issuance of a request for qualifications (RFQ) for 
brokerage services subject to this Agreement. 
 
The initial term of this Agreement shall begin 12:00 a.m. CST September 30, 2014 and shall continue in full force 
until 12:00 a.m. September 30, 2015 to renew automatically except as provided for in this Agreement.  
 

4. TERMINATION OF AGREEMENT 
This Agreement will renew annually after the initial term, unless either party gives written notice to the other 
party of non-renewal at least sixty (60) calendar days prior to the end of the initial term or any renewal term.  
Termination of the Agreement shall be for Cause.  The Client may terminate this Agreement during any renewal 
term, after the initial term, upon sixty (60) days’ written notice to Broker.  In the event of any non-renewal or 
termination of this Agreement, Client has no further obligation to Broker for the remaining terms of this 
Agreement or extensions thereof.  
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5. ASSIGNMENT 
Neither Client nor Broker shall assign, solicit, or transfer their rights or obligations under this Agreement without 
prior written consent of the other, and such consent shall not be unreasonably withheld. 
 

6. PROFESSIONAL LIABILITY 
Broker shall maintain professional liability coverage for the duration of the agreement and shall provide Client 
proof of coverage.  The limits shall be at minimum $1,000,000 per occurrence and $4,000,000 aggregate.  
 

7. CONFIDENTIALITY 
Broker acknowledges that information disclosed by the Client to Broker in the course of performing services may 
be of a sensitive or confidential nature.  Broker will not disclose Client information or permit employees or agents 
to disclose Client information to any person outside its company not having an administrative or technical need to 
know the information in connection with the performance of duties under this Agreement.  This paragraph, 
however, shall not limit Broker’s ability to satisfy any legally required disclosure obligation. 

 
8. CONFLICTS OF INTEREST 

Broker shall report immediately to Client any circumstance in which Broker is in a conflict-of-interest and cannot 
provide the services in accordance with the terms of this Agreement.  Promptly thereafter, Broker and Client shall 
meet to discuss in good faith what steps need to be undertaken with respect to the services and the provision 
thereof by Broker. 
 

9. PREMIUM/HANDLING OF FUNDS 
Client shall provide immediately available funds for payment of premium by the payment dates specified in the 
insurance policies, invoice, or other payment documents.  Failure to pay premium on time may prevent coverage 
from incepting or result in cancellation of coverage by insurers. 
 
Broker will handle any premiums paid by Client through Broker and any funds which Broker receives from 
insurers or intermediaries for payment or return to Client in accordance with the requirements or restrictions of 
applicable state and federal laws and regulations. 
 
In the ordinary course of business, Broker will receive and retain interest on premiums paid by Client from the 
date funds are received until the Broker pays them to the insurers or intermediaries, or until Broker returns them 
to Client after Broker receives such funds. 
 

10. AGENCY BILLING and INVOICING 
Broker agrees at no additional fee to perform agency billing, i.e. Broker will bill the Client on behalf of the 
various insurance carriers represented by the Broker.  All invoices from the Broker will be itemized with detail 
provided, and broker fee shall be billed separately from premiums.  Supporting documentation as appropriate 
shall also be provided with invoices. 
 

11. NO AGENCY CREATED 
Nothing in this Agreement is intended to create any agency relationship between Broker and Client.  No authority 
is granted to either party to obligate or bind the other party to any contract, agreement, or obligation of any kind, 
or make representations or warranties, or to act on behalf or in any manner, without the express written 
authorization of the party to be bound. 

 
12. DOCUMENTATION TO CLIENT 

Broker will provide Client with full documentation of policies issued.  Both a print and electronic copy of the 
binder and policy shall be provided from the Broker to the Client immediately following issuance or renewal of a 
policy.  Broker shall also provide a register of policies stating policy numbers, periods, limits, retentions or 
deductibles, etc. 
 

13. SURPLUS LINES TAXES AND OTHER FEES 
In the event that Broker or Broker affiliate procures coverages for Client from a surplus lines insurance company, 
Client will be responsible for payment of surplus lines taxes on such coverage.  Client will also be responsible for 
payment of surplus lines taxes on such coverage. Client will also be responsible for payment of fees or surcharges 
required by law.  In all such cases, Broker will endeavor to identify such taxes and fees to Client, but the liability 
for payment of these taxes, fees, and surcharges is assumed by Client.  
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14. REPORTING CHANGES IN EXPOSURE 

Client shall promptly notify Broker with respect to all material changes in exposure and all changes in loss-related 
information.  Broker shall promptly notify the affected insurance companies of such changes.   
 

15. SEVERABILITY 
If any part, term, or provision of this Agreement shall be found by a court to be legally invalid or unenforceable, 
then such provision or portion thereof shall be performed in accordance with applicable laws.  The invalidity or 
unenforceability of any provision or portion of this Agreement shall not affect the validity of the other provisions 
or portions of this Agreement. 
 

16. AGREEMENT CONSTRUED UNDER STATE LAWS 
This Agreement is to be executed and performed in the State of Alabama and shall be construed in accordance 
with the laws of such State.  The language in all parts of the Agreement shall be in all cases construed simply 
according to its fair meaning.  
 

17. CHANGES TO BE IN WRITING 
This Agreement may be amended only by a written agreement executed by both Broker and Client. 
 

18. WAIVERS 
The failure of Broker or Client to insist on strict compliance with this Agreement, or to exercise any right(s) 
hereunder shall not be construed as a waiver of any of the rights or privileges contained herein. 
 

19. ENTIRE AGREEMENT 
This Agreement contains the entire understanding of the parties with respect to its subject matter.  This 
Agreement supersedes all prior agreements, arrangements, and understandings between the parties, whether oral 
or written, with respect to its subject matter. 
 

20. RECORD RETENTION 
Broker will retain its records of all matters to this Agreement in accordance with its record retention policy (a 
copy of which will be made available to Client upon request), and all applicable laws and regulations.   
 

21. IMMIGRATION LAW COMPLIANCE 
By signing this contract, the contracting parties affirm, for the duration of the agreement, that they will 
not violate federal immigration law or knowingly employ, hire for employment, or continue to employ 
an unauthorized alien within the State of Alabama.  Furthermore, a contracting party found to be in 
violation of this provision shall be deemed in breach of the agreement and shall be responsible for all 
damages resulting therefrom. 
 

CITY OF VESTAVIA HILLS                                                         BROKERAGE AGENCY 
                                                                                                                                                 
              _________________________________________ 
 
__________________________     ____________                           __________________________________________ 
                                    Signature              Date            Type or Print Name of Authorized Agent 
 
______________________________________                                _______________________________    _________ 
                                                                    Title               Signature            Date 
 
__________________________     ____________                           ______________________________________ 
                                    Signature              Date                                                                                               Title 
 
 
______________________________________ 
                                                                    Title 
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ORDINANCE NUMBER 2528 
 

AN ORDINANCE FINDING AND DETERMINING THAT REAL 
PROPERTY (“THE SCHOOL PARCEL”) BEING VACANT PROPERTY 
SITUATED AT “THE SCHOOL PARCEL” AT PATCHWORK FARMS, 
VESTAVIA HILLS, ALABAMA OWNED BY THE VESTAVIA HILLS 
BOARD OF EDUCATION BUT UNDER CONTRACT TO PURCHASE BY 
THE CITY OF VESTAVIA HILLS, ALABAMA IS NOT NEEDED FOR 
PUBLIC OR MUNICIPAL PURPOSES; TO DECIDE WHETHER OR 
NOT THE EXCHANGE OF PROPERTY WITH NORTHPORT HOLDING 
LLC, A DELAWARE LIMITED LIABILITY COMPANY 
(“NORTHPORT”) PURSUANT TO A PROJECT DEVELOPMENT AND 
EXCHANGE AGREEMENT BETWEEN THE CITY OF VESTAVIA 
HILLS, ALABAMA AND NORTHPORT, WILL PROMOTE THE 
ECONOMIC DEVELOPMENT OF THE CITY; WILL SERVE AS A 
VALID AND SUFFICIENT PUBLIC PURPOSE NOTWITHSTANDING 
ANY INCIDENTAL BENEFIT ACCRUING TO ANY PRIVATE ENTITY 
OR ENTITIES; AND WILL BENEFIT THE PUBLIC AND PROMOTE 
THE PUBLIC WELFARE OF THE CITY OF VESTAVIA HILLS; AND 
TO AUTHORIZE AND DIRECT THE MAYOR AND CITY MANAGER 
TO EXECUTE AND DELIVER THE AGREEMENT. 
 

 THIS ORDINANCE NUMBER 2528 is approved and adopted by the City Council of 

the City of Vestavia Hills, Alabama on this the 25th day of August, 2014. 

WITNESSETH THESE RECITALS: 
 

 WHEREAS, the Vestavia Hills Board of Education owns a 22+/- acre site known as the 

“School Parcel at Patchwork Farms” and  

WHEREAS, on July 14, 2014, the City Council of the City of Vestavia Hills,  adopted 

and approved Resolution Number 4606 authorizing the Mayor and City Manager to execute and 

deliver an Agreement of Purchase and Sale (“Agreement) with the Vestavia Hills Board of 

Education for the purchase and ultimate development of the “School Parcel” at Patchwork Farms 

located along Caldwell Mill Road in the City of Vestavia Hills, Jefferson County, Alabama 

constituting of approximately 22.19± acres, which a copy of said Agreement and legal 

description of property is marked as “Exhibit A” and is attached to and incorporated into this 

Ordinance Number 2528 as though written fully therein; and 

 WHEREAS, the City Council hereby acknowledges that the purpose of this purchase is 

for the ultimate economic development of the Patchwork Farms PUD; and 

 WHEREAS, Northport, the owner of Lot 1C, Patchwork Farms Lot 1 Resurvey Final 

Plat as recorded in Map Book 235, Page 45 in the Office of the Judge of Probate of Jefferson 
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County, Alabama, has cooperated with the City in a property exchange to relocate a proposed 

skilled-nursing facility from the presently owned property (Lot 1C) to a portion of the “School 

Parcel” and 

 WHEREAS, a Project Development and Exchange Agreement between the City of 

Vestavia Hills, Alabama and Northport Holding, LLC (hereinafter referred to collectively as the 

“Agreement”) has been presented, a copy of said Agreement is marked as “Exhibit B” and is 

attached to and incorporated into this Ordinance Number 2528 as though fully written therein; 

and 

 WHEREAS, the Mayor and City Council of the City of Vestavia Hills, Alabama find 

and determine that the Property described in Exhibit B is not needed for municipal or public 

purposes; and 

 WHEREAS, the execution and delivery of the Agreement was considered at a public 

hearing held on Monday, August 25, 2014, at the Vestavia Hills Municipal Center located at 513 

Montgomery Highway in the City of Vestavia Hills, Alabama beginning at 5:00 p.m.; and 

 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF VESTAVIA HILLS, ALABAMA AS FOLLOWS: 

 1. The City Council of the City of Vestavia Hills, Alabama finds and determines that 

the Property more particularly described in Exhibit B is under contract to purchase from the 

Vestavia Hills Board of Education and, once the sale is closed, that the property is not needed for 

municipal or public purposes. 

 2. A public hearing was held by the Vestavia Hills City Council on Monday, August 

25, 2014, at the Vestavia Hills Municipal Center located at 513 Montgomery Highway in the 

City of Vestavia Hills, Alabama beginning at 5:00 p.m to consider the enactment of this 

Ordinance, the execution and delivery of the Agreement and the matters required to be 

considered. 

 3. The City finds and determines that the exchange of the above-described property 

with Northport pursuant to the terms and conditions in said Agreement, will: 

   (a) Promote the economic development of the City of Vestavia Hills, 
Alabama; and 
 
   (b) Serve as a valid and sufficient public purpose; and 
 
   (c) Benefit the public and promote the public welfare of the City of 
Vestavia Hills, Alabama; and 
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   (d) Promote commercial development and the stimulation of the local 
economy; and 
 
   (e) Increase employment opportunities and create jobs in the City; and 
 
   (f) Increase the City’s tax base, which will result in additional tax 
revenues for the City; and 
 
   (g) Promote the location, relocation, expansion and retention of 
commercial enterprises in the City. 
 
 4. The Mayor and City Manager are hereby authorized and directed to execute and 

deliver the written Project Development and Exchange Agreement between City of Vestavia 

Hills and Northport Holding LLC marked as Exhibit B and attached hereto. 

 5. If any part, section or subdivision of this Ordinance shall be held unconstitutional 

or invalid for any reason, such holding shall not be construed to invalidate or impair the 

remainder of this Ordinance which shall continue in full force and effect notwithstanding such 

holding. 

 6. The provision of the Ordinance shall become effective immediately upon the 

passage and approval thereof by the City Council of the City of Vestavia Hills, Alabama and the 

publication and/or posting thereof as required by Alabama law. 

 DONE, ORDERED, APPROVED and ADOPTED, on this the 25th day of August, 

2014. 

 
 
 
 
 
       ____________________________________ 
       Mayor Alberto C. Zaragoza, Jr. 
       Mayor 
ATTESTED BY: 
 
 
 
 
 
_________________________________________ 
Rebecca Leavings 
City Clerk 
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CERTIFICATION: 
 
 I, Rebecca Leavings, as Acting City Clerk of the City of Vestavia Hills, Alabama, hereby 
certify that the above and foregoing copy of 1 (one) Ordinance # 2528 is a true and correct copy 
of such Ordinance that was duly adopted by the City Council of the City of Vestavia Hills on the 
25th day of August, 2014 as same appears in the official records of said City. 
 
 Posted at Vestavia Hills Municipal Center, Vestavia Hills Library in the Forest, New 
Merkle House and Vestavia Hills Recreational Center this the ______ day of ______________, 
2014. 
 
 
 
      Rebecca Leavings 
      City Clerk 
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PROJECT DEVELOPMENT AND EXCHANGE AGREEMENT 
BETWEEN CITY OF VESTAVIA HILLS, ALABAMA 

AND NORTHPORT HOLDING, LLC 
 
 THIS PROJECT DEVELOPMENT AND EXCHANGE AGREEMENT (this “Agreement”) 
is hereby made and entered into as of the ___ day of ____________________, 2014 by and between 
CITY OF VESTAVIA HILLS, ALABAMA, an Alabama municipal corporation (the “City”), and 
NORTHPORT HOLDING, LLC, a Delaware limited liability company (“Northport”). 

   
 R E C I T A L S: 
 

WHEREAS, the City desires to support and encourage economic development within the 
City in order to develop and maintain a strong local economy, increase employment opportunities,  
broaden the City’s tax base and increase revenues in order to provide necessary services to the 
residents of the City, thus improving the quality of life for its residents; and 
 

WHEREAS, the City has developed, and proposes to further develop, into a mixed-use 
subdivision a tract of land having approximately 60 acres situated along and adjacent to Cahaba 
River Road and Caldwell Mill Road within the boundary of the City in Jefferson County, Alabama; 
and 

 
WHEREAS, the City has heretofore entered into an agreement to purchase (the “BOE 

Agreement”) from the Vestavia Hills Board of Education (the “BOE”) certain real property owned 
by BOE and situated in Jefferson County, Alabama, which real property includes that certain real 
property (the “City Property”) which is more particularly shown as “Lot A” on Exhibit A attached 
hereto and incorporated herein by reference; and 

 
WHEREAS, Northport is the owner of that certain real property (the “Northport Property”) 

situated in Jefferson County, Alabama which is more particularly described in Exhibit B attached 
hereto and incorporated herein by reference; and 

 
WHEREAS, the City desires to transfer and convey to Northport the City Property, subject 

to and upon the terms and conditions hereinafter set forth, and Northport desires to transfer and 
convey the Northport Property to the City, subject to and upon the terms and conditions hereinafter 
set forth.   The City and Northport desire that the City Property and the Northport Property 
(collectively, the “Property”) be transferred and exchanged as a like-kind exchange which will 
qualify as an exchange under Section 1031 of the Internal Revenue Code of 1986, as amended; and   

 
WHEREAS, Northport intends to develop the Property to construct a 120-bed skilled 

nursing facility (the “Project”) pursuant to Certificate of Need No. 2003 –NH (Project No. AL2012-
06) issued by the Alabama State Health Planning and Development Board; and 

 
WHEREAS, the City proposes to provide certain economic incentives for the benefit of the 

Project under a separate Special Economic Development Agreement (the “Economic Development 
Agreement”) with Northport substantially in the form attached hereto as Exhibit D and incorporated 
herein by reference under the authority of Amendment No. 772 of the Constitution of Alabama 
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(1901) (Section 94.01(a)(3) of the Recompiled Constitution of Alabama which authorizes the City to 
enter into agreements for the purpose of promoting economic development within the City; and 

 
WHEREAS, the City further finds and determines that completion of the Project will be of 

significant economic benefit to the City and its Board of Education through the generation of new 
and additional school taxes, sales taxes, business license fees, permit fees and ad-valorem taxes; and  

 
 WHEREAS, following careful consideration and review, the City has determined that 
completion of the Project in accordance with said plans, specifications, and undertakings and with 
the terms of this Agreement are in the best interest of the City, as the Project will result in, among 
other things, an expansion and enhancement of the City’s economic and tax base, an increase in 
employment opportunities; and 
 
 WHEREAS, the City and the Northport desire to memorialize the terms, conditions, and 
mutual obligations that comprise this Agreement. 

 
NOW, THEREFORE, in consideration of mutual covenants, promises and agreements 

hereinafter set forth, the parties do hereby agree as follows:   
 

1. Exchange of Properties.   
 

(a) Subject to the satisfaction of the Conditions, as defined in Paragraph 4  below, 
the City agrees to transfer and convey to Northport at the Closing, as hereinafter defined, the City 
Property pursuant to a statutory warranty deed  (the “Deed”) substantially in the form attached 
hereto as Exhibit C and incorporated herein by reference.   

 
(b) Subject to the satisfaction of the Conditions, Northport agrees to transfer and 

convey to the City at the Closing the Northport Property pursuant to a Deed substantially in the form 
attached hereto as Exhibit C.   

 
(c) The exchange contemplated herein shall occur on the Closing Date, as 

hereinafter defined.     
 

2. Title Insurance and Survey.   
 

(a) Within 14 days from the date hereof, the City shall obtain (and provide to 
Northport) title insurance commitments (together with copies of all documents referenced therein as 
being title exceptions) for the issuance of owner’s title insurance policies by Land Title Company of 
Alabama, as agent for Chicago Title Insurance Company (the “Title Company”), in the name of 
Northport with respect to the City Property and in the name of the City with respect to the Northport 
Property, each in the amount of $____________________, covering title to the City Property and 
the Northport Property, respectively, at a date not earlier than the date hereof, indicating that fee 
simple title to the City Property is vested in the BOE and fee simple title to the Northport Property is 
vested in Northport, each of which shall be free and clear of all liens and encumbrances except as 
otherwise provided in each such title insurance commitment or as otherwise provided in this 
Agreement.   
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(b) Each of the City and Northport covenants and agrees with the other that each 

of them will (i) satisfy all of the requirements set forth in Schedule B-I of the respective title 
insurance commitment issued for the benefit of the other party pursuant to Paragraph 2(a) above, and 
(ii) remove, at such party’s sole expense, any of the following title matters or exceptions affecting 
the real property owned by such party which will be transferred and conveyed to the other party 
pursuant to the terms and provisions of this Agreement: (1) any mortgages, mechanics’ or 
materialmen’s liens or other encumbrances encumbering such real property, (2) any other monetary 
liens or judgments filed with respect to such real property and (3) any matters of title created by such 
party at any time after the date of issuance of the title insurance commitment for such real property; 
provided, however, that the foregoing shall not apply to real estate ad valorem taxes for the current 
tax year and all subsequent tax years thereafter, the CC&Rs, as hereinafter defined, and any 
assessments thereunder, the Restrictive Covenants, as hereinafter defined, any matters set forth on 
the Subdivision Plat, as hereinafter defined, and the terms and provisions of the PUD Plan, as 
hereinafter defined.   

 
(c) Within fourteen (14) days from the date hereof, the City shall obtain (and 

provide to Northport) a current boundary survey of the City Property (the “Survey”).  In connection 
with the preparation of the Survey, Northport agrees to provide to the City its site plan for the 
improvements contemplated to be constructed by Northport on the City Property.  The Survey shall 
(i) set forth the legal description of the City Property, (ii) set forth the gross square footage and gross 
acreage of the City Property (rounded to the nearest 1/1000th of an acre), and (iii) must be approved 
by Northport, which approval shall not be unreasonably withheld or delayed.  Following the 
approval by Northport of the Survey, the City shall, at the City’s sole cost and expense, obtain from 
Goodwyn, Mills and Cawood, Inc. ( “GMC”) a subdivision plat (the “Subdivision Plat”) of the City 
Property which shall be in substantial conformity with the Survey approved by Northport and shall 
satisfy all applicable subdivision requirements of the Planning and Zoning Commission of Seller 
(the “Planning Commission”).  The form of the Subdivision Plat must be submitted to Northport 
during the Inspection Period for review and approval, which approval shall not be unreasonably 
withheld or delayed.  If, for any reason, Northport fails to disapprove the form of the Subdivision 
Plat by providing to the City written notice of disapproval within 14 days following Northport’s 
receipt of the Subdivision Plat, then the form of the Subdivision Plat shall be deemed approved by 
Northport. 
 

3. Inspection Period. 
 

(a) Subject to each party satisfying the requirements set forth in Paragraph 3(d) 
below, during the period of time beginning on the date hereof and ending on the Closing Date, as 
hereinafter defined (the “Inspection Period”), the City grants to Northport, its authorized agents and 
employees, as well as others authorized by Northport, and Northport grants to the City, its 
authorized agents and employees, as well as others authorized by the City, at their respective sole 
cost and expense, to enter upon the City Property and the Northport Property, respectively, and 
conduct such tests, evaluations, inspections, investigations and reviews (collectively, the 
“Inspections”) as each party may desire.  The Inspections may include, without limitation, reviewing 
and approving the title commitments to each Property, the Survey and the Subdivision Plat, 
obtaining all necessary consents and approvals for any proposed development on each respective of 
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proposed development plans for the applicable Property to be acquired by such party, obtaining any 
and all consents and approvals which may be required from any governmental authorities or 
agencies to acquire the applicable Property to be acquired by such party hereunder, evaluating 
and/or conducting all architectural, engineering, topographical, geological, survey, floodway, soil, 
surface, subsurface, environmental, storm water drainage, traffic, utility availability, zoning and 
subdivision inquiries, determining and being satisfied with the financial feasibility of acquiring and 
developing the applicable Property to be acquired by such party, and otherwise conducting and 
performing all other tests and evaluations affecting the applicable Property to be acquired by such 
party as such party may require.  Each party covenants and agrees to promptly repair any physical 
damage to the Property owned by the other party caused by, arising out of or resulting from any of 
the Inspections conducted by such party.  To the extent permitted by law, each of the City and 
Northport does hereby indemnify, agree to defend and hold the other harmless from and against any 
and all claims, costs, expenses and liabilities, including reasonable attorneys' fees and expenses, 
suffered, paid or incurred by the other party arising out of or by virtue of (i) any injury or damage to 
person (including death) or property caused by any act or omission of the City or Northport, 
respectively, or any of their respective agents, employees, representatives or contractors in 
conducting or performing any of the Inspections undertaken by such indemnifying party, (ii) the 
failure to pay all bills, invoices, costs and other charges relating to the Inspections undertaken by 
such indemnifying party and (iii) the failure to repair and replace any damage to the applicable 
Property of the other party caused by, resulting from or arising out of any of the Inspections 
undertaken by such indemnifying party.  The indemnification obligations set forth herein shall 
survive the Closing or the termination and cancellation of this Agreement. 

 
(b) Each party covenants and agrees to provide to the other party within 14 days 

from the date of this Agreement (and within 14 days after receipt of any of the following documents, 
instruments and agreements obtained by or provided to either party after the date of this Agreement), 
without warranty as to the contents thereof, any and all documents, instruments and agreements in 
such party’s possession or control (or obtained or provided to such party at any time after the date of 
this Agreement) relating to the Property, including, without limitation, surveys, title insurance 
commitments and policies, environmental studies, soils reports and topographic surveys 
(collectively, the “Property Information”).  Each party acknowledges and agrees that the Property 
Information provided by the other party or the agents, employees or representatives of the other 
party shall be and is provided without warranty as to any of the matters set forth therein and each 
party hereby acknowledges and agrees that no warranties, either express or implied, shall be deemed 
to have been given or made by the other party or the agents, employees or representatives of the 
other party as to the content, authenticity, truthfulness, correctness or otherwise with respect to any 
of the Property Information.  In the event the Closing hereunder does not occur for any reason, each 
party agrees to return to the other party all of the Property Information received from the other party. 
 During the Inspection Period, the parties agree to establish a schedule for milestones to be satisfied, 
which schedule shall include without limitation, the status of the preparation of the Preliminary 
Plans, as hereinafter defined (including, specifically, the utility plans and any and all governmental 
approvals required in connection with the utility plans), the status of the Infrastructure Work, as 
hereinafter defined, and the status of the Conditions, as hereinafter defined.  Thereafter, during the 
Inspection Period, the parties agree to either meet or hold telephone conferences at weekly intervals 
to review the schedule and assist each other in attempts to satisfy all milestones set forth in such 
schedule. 
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(c) To the extent the Closing does not occur for any reason, each party agrees to 

deliver to the other party copies of any and all title insurance commitments, surveys, topographic 
surveys, reports, investigations, engineering reports, environmental reports, soils reports, and other 
documentation and information relating to the Property obtained by such party during the Inspection 
Period. 

 
(d) Prior to entry upon the Property, each party shall deliver to the other party a 

certificate of insurance confirming that such party maintains commercial general liability insurance 
with limits of at least One Million Dollars ($1,000,000.00) for bodily or personal injury or death, 
and property damage, which shall include, to the extent available, contractual liability insurance with 
respect to such party’s indemnification obligations under this Agreement, naming the other party as 
an additional insured thereunder, which commercial general liability insurance policy shall remain in 
full force and effect until the earlier of either the Closing or the termination of this Agreement. 

 
(e) Except for the Infrastructure Work, as defined in the Economic Development 

Agreement, each party acknowledges and agrees that (i) neither party has made, and neither party 
makes, any covenant, representation or warranty, either express or implied, regarding the physical 
condition of the applicable Property owned by such party, the suitability of the applicable Property 
owned by such party for any particular purpose or use whatsoever, utility availability for any portion 
of the Property, whether the Property is subject to surface or subsurface contamination by toxic or 
hazardous waste or with respect to any other matters affecting the Property or the contemplated use 
thereof, (ii) each party has been given the absolute and unfettered right during the Inspection Period 
to conduct such Inspections of the Property to be acquired by such party pursuant to this Agreement 
which such party, in its sole discretion, may determine necessary in order to satisfy itself of all 
conditions and other aspects of the Property to be acquired by such party and (iii) each party has 
available to it such resources, expertise, consultants and advisors so that it can make a sound and 
reasoned judgment as to the condition of the Property which it will acquire pursuant to this 
Agreement as well as to all economic conditions, suitability requirements and all other matters 
affecting the use, development and ownership of the Property to be acquired by such party pursuant 
to this Agreement.   Except as provided in Paragraph 9 below with respect to the Infrastructure 
Work, each party acknowledges and agrees that the Property is to be sold and conveyed to, and 
accepted by, Northport in its present condition, “AS IS, WHERE IS AND WITH ALL FAULTS”, 
and each party hereby assumes the risk that adverse physical characteristics and existing conditions 
to the portion of the Property to be acquired by each of them pursuant to this Agreement may have 
not been revealed by the Inspections. 
  

4. Conditions to Closing.   
 

(a) Notwithstanding anything provided in this Agreement to the contrary, the 
obligations of the parties hereto shall be subject to and conditioned upon the following conditions 
precedent (collectively, the “Conditions”) being satisfied no later than the Closing Date: 

 
(i) The City and Northport shall be satisfied, each in their sole and 

absolute discretion, with the Inspections undertaken by each of them pursuant to Paragraph 3 
above; 
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(ii) The First Amendment to Planned Unit Development Zoning 

Application and Development Plan (the “First Amendment”) which modifies and amends the 
Patchwork Farm Planned Unit Development Zoning Application and Development Plan 
dated December 3, 2008 as revised on February 26, 2009 (collectively, with the First 
Amendment, the “PUD Plan”) must have been approved by the Planning Commission and 
City Council of the City; 

 
(iii) The City shall have purchased and acquired the City Property from the 

BOE; 
 

(iv) The Subdivision Plat shall have been approved by the City, Northport 
and the Planning Commission and recorded in the Office of the Judge of Probate of Jefferson 
County, Alabama (the “Probate Office”); 

 
(v) The City Property shall have been subjected to and encumbered by the 

CC&Rs, as hereinafter defined, pursuant to an amendment thereto which shall have been 
recorded in the Probate Office; 

 
(vi) The Restrictive Covenants, as hereinafter defined, shall have been 

executed by both the City and Northport;  
 
(vii) A judgment (the “Validation Judgment”) shall have been entered by 

the Circuit Court of Jefferson County, Alabama, which validates and confirms the Economic 
Development Agreement, and such Validation Judgment shall have become forever 
conclusive in accordance with, and as provided in, Section 6-6-755 of the Code of Alabama 
1975;  

 
(viii) The Preliminary Plans, as hereinafter defined, shall have been 

approved by Northport;  
 

(ix) All approvals from the ARC (Architectural Review Committee) 
established under the CC&Rs shall have been approved for the development of the City 
Property by Northport; and 
 

(x) The Design Review Board of the City has approved the plans for the 
development of the City Property by Northport. 
 

(b) If, for any reason, all of the Conditions have not been satisfied (or waived in 
writing by both the City and Northport) by the Closing Date, then this Agreement shall 
automatically terminate, be deemed cancelled, terminated, null and void and of no further force and 
effect and neither party shall have any further obligations or liabilities to the other hereunder except 
for the indemnification obligations set forth in Paragraph 3(a) above. 

 
(c) The City and Northport both covenant and agree to use commercially 

reasonable efforts and cooperate with each other in satisfying all of the Conditions, including, 
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specifically, executing any and all documents, instruments and agreements which may be reasonably 
required by the other party in order to satisfy the Conditions. 

 
5. Closing.   

 
(a) Subject to the satisfaction of the Conditions (or the written waiver by both 

Northport and the City of the Conditions) and the terms and provisions of Paragraph 5(d) below, the 
consummation of the transactions contemplated herein (the “Closing”) shall take place at the offices 
of the City, 513 Montgomery Highway, Vestavia Hills, Alabama 35216 on or before November 1, 
2014 (the “Closing Date”); provided, however, that with the prior written consent and approval of 
both the City and Northport, the Closing Date may be extended to a date mutually acceptable to both 
the City and Northport.   

 
(b) At the Closing, (i) Northport shall execute and deliver to the City the Deed to 

the Northport Property and (ii) the City shall execute and deliver to Northport the Deed to the City 
Property; provided, however, that the Deed in favor of Northport shall utilize the legal description of 
the City Property as set forth on the Subdivision Plat.   

 
(c) The parties further agree to execute and deliver at the Closing such other 

instruments or documents and take any and all further action as may be reasonably requested by the 
other party and the Title Company to consummate the transactions contemplated by this Agreement. 
  

 
(d) Notwithstanding anything provided in this Agreement to the contrary, upon 

the satisfaction of all of the Conditions, (i) the Closing shall occur on, and the Closing Date shall be, 
the date which is thirty (30) days following the satisfaction of all of the Conditions and (ii) the 
Inspection Period shall be deemed to have expired on the date on which all of the Conditions have 
been satisfied.   
 

6. Prorations, Adjustments and Closing Costs.   
 

(a) Real estate ad valorem taxes and assessments and assessments, if any, under 
the CC&Rs  shall be prorated for each Property as of the Closing Date.    

 
(b) Each party shall be solely responsible for the payment of its respective 

attorneys’ fees and the recording taxes attributable to recording the Deed to the respective Property 
acquired by each of them pursuant to this Agreement.   

 
(c) The combined costs of the title insurance premiums for the issuance of 

standard form owner’s title insurance policies for both the City Property and the Northport Property 
shall be paid one-half (½) by each the City and Northport; provided, however, that any re-issue or 
other credits provided by the Title Company with respect to the issuance of the owner’s title policy 
for the City Property shall be credited to the City and any re-issue or other credits provided by the 
Title Company with respect to the issuance of the owner’s title policy for the Northport Property 
shall be credited to Northport.  Any endorsements or special or additional coverages required by 
either party shall be paid by the party requesting the same. 
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(d) The City shall be responsible for the costs and expenses of preparing the 

Survey, the costs and expenses of preparing and recording the Subdivision Plat, the First 
Amendment, the amendment to the CC&Rs and the Restrictive Covenants and all costs relating to 
the satisfaction of all requirements under the Economic Development Agreement with respect to the 
Incentives. 

 
(e) Each party shall be solely responsible for all costs and expenses relating to 

any Inspections undertaken by either of them. 
 
7. Incentives. 
 

(a) The City acknowledges and agrees that Northport has heretofore incurred 
various costs and expenses relating to the proposed development of the Northport Property and will 
incur additional costs and expenses as a result of the exchange of the Property which it would not 
have incurred if the City had not requested the exchange contemplated by this Agreement.  Such 
additional costs and expenses include, without limitation, costs to redesign the building and other 
improvements which will constitute the Project to be constructed on the City Property (including, 
specifically, redesigning the Project as a two-story structure as opposed to the one-story structure 
originally planned for the Northport Property and redesigning the Project as a result of a decrease in 
the acreage of the City Property versus the larger acreage of the Northport Property), construction 
cost increases which have resulted over time as a result of the City’s requests that Northport consider 
the exchange of the Property described in this Agreement (as well as previous requests made by the 
City that Northport consider other property exchanges prior to the date hereof which were not 
acceptable to Northport) and Northport’s agreement to not commence construction on the Northport 
Property prior to the date hereof, additional due diligence costs and expenses relating to Inspections 
of the City Property, and the possibility that all such additional costs may adversely impact the 
budget for the Project approved by the State Health Planning and Development Agency of the State 
of Alabama in connection with the Certificate of Need issued to Northport for the Northport 
Property.   

 
(b) The City Property and the remainder of the real property adjacent to the City 

(as shown on Exhibit A hereto) lack the necessary infrastructure in roads and utilities for the same to 
be developed, which, if such infrastructure was in place, would promote the economic development 
of the City thereby increasing the tax revenues for the City and improving the quality of life of its 
citizens. 

 
(c) Accordingly, in consideration of the additional costs and expenses incurred or 

to be incurred by Northport as described in Paragraph 7(a) above and the economic benefits to be 
derived from the development of the City Property and the remainder of the real property adjacent to 
the City Property, the City and Northport agree to enter into the Economic Development Agreement 
at the Closing providing those certain incentives (collectively, the “Incentives”) as more particularly 
described in the Economic Development Agreement. 

 
8. CC&Rs and Restrictive Covenants.   
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(a) Northport acknowledges and agrees that  on or before the Closing Date, the 
City Property will be subject to (i) all of the terms and provisions of the Patchwork Farm 
Commercial Declaration of Covenants, Conditions and Restrictions dated April 4, 2012 (the 
“CC&Rs”), as recorded in Bk: LR201212, Page 19387 in the Office of the Judge of Probate of 
Jefferson County, Alabama, as amended, and (ii) the amendment to the CC&Rs subjecting the City 
Property to the CC&Rs shall (1) create reciprocal easements over and upon any detention areas 
situated on the City Property and Lots B and C, as defined in Paragraph 9(a) below, and any 
underground storm water lines and pipes constructed by the City as part of the Infrastructure Work 
on the City Property and Lots B and C for the mutual benefit of the City Property and Lots B and C, 
(2) provide that any detention areas situated on the City Property and Lots B and C shall be 
maintained solely by the then owner of the City Property and Lots B and C, (3) provide that the 
owners’ association created under the CC&Rs shall maintain all of the storm water lines and pipes 
which connect any of such detention areas to each other but that the maintenance costs incurred by 
the owners’ association in maintaining any such storm water drainage lines and pipes shall be paid 
for prorata by the owners of the City Property and Lots B and C in accordance with the gross 
acreage of their respective properties, and (4) create an easement for walking trails and paths and 
landscaping improvements within the 35-foot setback lines along the westernmost boundary of the 
City Property.  

 
(b) In addition, at the Closing, Northport and the City will enter into a declaration 

of restrictive covenants (the “Restrictive Covenants”) which (i) restrict the use of the City Property 
to a skilled nursing home facility or such other uses as may be approved in writing by the City and 
the BOE and (ii) prohibit the remainder of the property within the Patchwork Farm development 
owned by the City (as described in the PUD Plan) from being used as a skilled nursing home facility. 

 
9. Infrastructure Work.   

 
(a) Promptly following the execution of this Agreement, the City shall cause 

GMC to prepare preliminary grading and utility plans (collectively, the “Preliminary Plans”) for the 
City Property and the other real property (collectively, “Lots  B and C”) designated as Lots B and C 
on Exhibit A hereto and shall submit the same to Northport for review and approval, which approval 
shall not be unreasonably withheld or delayed.  Upon approval of such Preliminary Plans by 
Northport (the “Approved Plans”), but in no event more than thirty (30) days from the Closing Date, 
the City shall undertake or cause to be undertaken the Infrastructure Work as contemplated by and 
defined in the Economic Development Agreement at its sole cost and expense (the “Infrastructure 
Work”).  

 
(b) To the extent the Infrastructure Work has not achieved Substantial 

Completion, as defined in the Economic Development Agreement, by the Closing Date, Northport 
shall grant to the City at the Closing a temporary construction easement over and upon the City 
Property for the purposes of allowing the City to construct and complete the Infrastructure Work, 
which temporary construction easement shall automatically terminate on the earlier of Substantial 
Completion, as defined in the Economic Development Agreement, of the Infrastructure Work or 200 
days following the Closing Date. 
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(c) The City covenants and agrees to commence (or cause to be commenced) the 
Infrastructure Work no later than thirty (30) days from the Closing Date and cause the contractor 
performing the grading work to place primary emphasis on completing the grading work within the 
building pad site for the City Lot on the earliest date possible. 

 
(d) The City further covenants and agrees that the final seal coat for the Roads (as 

defined in the Economic Development Agreement) shall be applied no later than one (1) year from 
the date a certificate of occupancy is issued by the City for the building and other improvements 
which Northport anticipates constructing on the City Property. 

 
10. Condemnation.  If, at any time on or before the Closing, any portion of either the 

City Property or the Northport Property is subject to or threatened by any matter of condemnation, 
eminent domain, taking or private purchase in lieu thereof, then either party may, upon written 
notice given to the other, cancel and terminate this Agreement in which event neither party shall 
have any further obligation or liability to the other hereunder.   

 
11. Brokers.  Each party represents and warrants to the other that no broker or  agent has 

been involved or engaged in the negotiation or consummation of the transactions contemplated by 
this Agreement and each party, to the extent permitted by law, hereby indemnifies, agrees to defend 
and hold the other party harmless from and against any and all claims, demands, actions, causes of 
action, liabilities and expenses (including reasonable attorneys’ fees), that may be suffered, paid or 
incurred by the other party as a result of such party’s breach of the foregoing representation and 
warranty.   

 
12. Miscellaneous Provisions.   
 

(a) Except as provided in this Paragraph 12(a), neither the City nor Northport 
may transfer, assign, convey or encumber their respective interests under this Agreement without the 
prior written consent of the other party.  Notwithstanding anything provided in this Agreement or the 
Economic Development Agreement to the contrary, (i) Northport shall have the right, without the 
consent or approval of the City, to transfer the City Property to its wholly-owned subsidiary, Cahaba 
River Health Realty, LLC, which will construct the Project and lease it to its commonly controlled 
affiliate, Cahaba River Health and Rehabilitation, LLC, and (ii) the City shall have the right, without 
the consent or approval of Northport, to transfer and assign its rights and interests under this 
Agreement to Daniel Realty Company, LLC or any affiliates thereof (collectively, “Daniel”); 
provided, however, that to the extent the City assigns to Daniel any of its rights under the BOE 
Agreement, the City alone shall remain the sole responsible party for the performance of all 
obligations of the City under the Economic Development Agreement and the performance of the 
Infrastructure Work and Daniel shall have no liability or obligation to Northport with respect to the 
City’s obligations under the Economic Development Agreement or the performance of the 
Infrastructure Work.  

 
(b) All of the terms, covenants, provisions, promises, conditions, rights and 

obligations granted, created or  agreed to pursuant to this Agreement shall be binding upon and inure 
to the benefit of the parties hereto and their respective successors and permitted assigns.   
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(c) This Agreement and the Economic Development Agreement constitute the 
entire and complete agreement between the parties hereto and supersedes any prior oral or written 
agreements or understandings between the parties with respect to the Property and the matters set 
forth in this Agreement.  It is expressly agreed that there are no verbal understandings or agreements 
which in any way change the terms, covenants and conditions herein set forth, and that no 
modification of this Agreement and no waiver of any of its terms and conditions shall be effective 
unless made in writing and duly executed by the parties hereto. 

 
(d) This Agreement may be amended and modified only by the written consent of 

all parties hereto.   
 

(e) If any provision of this Agreement or the application thereof to any person or 
circumstance shall, to any extent, be invalid or unenforceable, then the remainder of this Agreement 
or the application of such provision to persons or circumstances other than those as to which it is 
held invalid or unenforceable shall not be affected thereby and each provision of this Agreement 
shall be valid and enforceable to the fullest extent permitted by law.   

 
(f) The captions and headings contained in this Agreement are for convenience  

of  reference only and shall not be used in the construction or interpretation of any of the provisions 
of this Agreement.   

 
(g) All personal pronouns used in this Agreement, whether used in a masculine, 

feminine or neuter gender, shall include all other genders.  The use of the singular tense shall include 
the plural and the plural shall include the use of the singular. 

 
(h) In the event of any conflict or ambiguity in the terms and conditions of this 

Agreement, the general rules of construction against one party as a result of that party having drafted 
this Agreement are hereby waived for all of the parties hereto, and, to the fullest extent allowed by 
law, no conflicts or ambiguities shall be resolved in favor of or to the advantage of one party as 
opposed to another.  The provisions hereof shall be liberally interpreted and, if necessary, they shall 
be so extended or enlarged by implication so as to make them fully effective.  Each of the parties 
hereto acknowledges that it has had the right to be represented by separate legal counsel in 
connection with this Agreement.  The effective date of this Agreement shall be the date hereof.  This 
Agreement shall be governed by and construed under and in accordance with the laws of the State of 
Alabama.   

 
(i) All of the terms and provisions of this Agreement  shall survive the Closing 

and the execution and delivery of any of the documents, instruments and agreements attached hereto 
as exhibits.   

 
(j) In addition to the acts and deeds recited herein and contemplated to be 

performed, executed and delivered by the parties hereto, each party hereto agrees to perform, 
execute and deliver or cause to be performed, executed and delivered, but without any obligation to 
incur any additional liability or expense, any and all further acts, deeds and assurances as may be 
reasonably necessary to consummate the transactions and obligations contemplated herein.   
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(k) Notices.  All notices required or permitted hereunder shall be in writing and 
shall be served on all of the parties hereto at the following addresses: 
 

If to City:  City of Vestavia Hills, Alabama 
   513 Montgomery Highway  
   Vestavia Hills AL 35216  
   Attention Mr. Butch Zaragoza, Mayor 
   Fax (205) 978-0189 
   Email:  butchzaragoza@ci.vestaviahills.al.us 
 
and   City of Vestavia Hills, Alabama 
   513 Montgomery Highway  
   Vestavia Hills AL 35216  
   Attention Mr. Jeff Downes, City Manager 
   Fax (205) 978-0189 
   Email:  jdownes@vahal.org 
 
With copies to: Stephen R. Monk  
   Bradley Arant Boult Cummings LLP  
   One Federal Place  
   1819 Fifth Avenue North  
   Birmingham, Alabama 35203  
   Fax (205) 488-6429 
   Email:  smonk@babc.com 
 
   Patrick H. Boone 
   215 Richard Arrington Jr., Blvd. N., Suite 705  
   Birmingham, Alabama 35203  
   Fax (205) 324-2295 
   Email:  patrickboone@bellsouth.net 
 
If to Northport:  Northport Holding, LLC 
   931 Fairfax Park 
   Tuscaloosa, AL 35406 
   Attention: Mr. Claude E. Lee, Vice President 
   Fax: (205) 391-3607 
   Email:  Claude.lee@northporthealth.com 
 
With a copy to: Jack P. Stephenson, Jr. 
   Burr & Forman, LLP    

   3100 Wachovia Tower 
   420 North 20th Street 
   Birmingham AL 35203 
   Fax: (205) 244-5708 
   Email: jstephen@burr.com 
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If to Title Company: Land Title Company of Alabama 
   600 North 20th Street, Suite 100 
   Birmingham, AL 35203 
   Attention:  Susan R. Gannett 
   Fax:  (205) 226-9280 
   Email:  srg@land-title.net 

 
Any such notices shall be deemed to be sufficiently given or served upon any party hereto when (i) 
sent by personal delivery to the address set forth above, (ii) deposited in the United States mail by 
registered or certified mail, return receipt requested, postage prepaid and addressed as provided 
above, (iii) deposited with a nationally recognized overnight delivery courier service for next 
business day delivery and addressed as set forth above, (iv) sent by facsimile transmission during 
regular business hours of any business day, in which case notice shall be deemed given upon 
confirmation of transmission of such facsimile notice, or (v) sent by electronic mail (email) to the 
email address set forth above, in which case notice shall be deemed given upon confirmation of 
transmission of such email notice.  The above addresses may be changed by written notice to the 
other parties given in the manner set forth above. 
.   

(l) In the event any party hereto violates any of the terms and provisions of this 
Agreement or fails to perform its obligations hereunder, then the non-defaulting party shall have the 
right, at its option, to commence and maintain an action at law or in equity to enforce compliance by 
the defaulting party of all the terms and provisions of this Agreement.  If any such legal action is 
undertaken, the prevailing party in such action shall be entitled to recover from the non-prevailing 
party all costs and expenses incurred in such action, including, without limitation, court costs and 
reasonable attorneys’ fees.  The failure of any party hereto at any time to enforce and covenant or 
obligation set forth herein shall in no event be deemed a waiver of the right to thereafter enforce 
such covenant or obligation.   

 
(m) Time is of the essence in the performance of all obligations of each party to 

this Agreement. 
 

(n) Each exhibit which is referred and attached to this Agreement is incorporated 
herein as if set out fully in the body hereof. 

 
[The remainder of this page has been intentionally left blank] 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of  the 
day and year first above written. 
 

CITY OF VESTAVIA HILLS, ALABAMA, an 
Alabama municipal corporation 

 
 
 

By:           
Printed Name:        
Its:         

  
 

By:           
Printed Name:        
Its:         
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NORTHPORT HOLDING, LLC, a Delaware limited 
liability company     
  
 
 
By:           
Printed Name:        
Its:          
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EXHIBIT A 
 

Drawing Illustrating Location of  City Property 
 
 
The Seller Property is part of the real property located at 4320 Caldwell Mill Road in Vestavia 
Hills, AL 35243 (Parcel ID# 28 00 34 2 000 001.001), consisting of approximately 22.1 acres, 
and is shown as Lot A below consisting of approximately 6.2 acres 
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EXHIBIT B 
 

Legal Description of Northport Property 
  

Lot 1C, according to the Patchwork Farms Lot 1 Resurvey Final Plat, as recorded in Map Book 235, Page 45 
in the Office of the Judge of Probate of Jefferson County, Alabama. 
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EXHIBIT C 
 

Form of Statutory Warranty Deed 
 

See Attached. 
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STATE OF ALABAMA    )     SEND TAX NOTICE TO: 
 :    ________________________ 

COUNTY OF ___________   )      _______________________  
  
  

 
 
 STATUTORY WARRANTY DEED 
 
 

THIS STATUTORY WARRANTY DEED is executed and delivered on this ___ day 
of _______________, 2014 by ____________________________________, a 
_____________________ ("Grantor"), in favor of ____________________________, a 
________________________ ("Grantee"). 
 

KNOW ALL MEN BY THESE PRESENTS that, for and in consideration of the sum 
of Ten Dollars ($10.00), in hand paid by Grantee to Grantor and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged by Grantor, Grantor 
does by these presents, GRANT, BARGAIN, SELL and CONVEY unto Grantee the following 
described real property (the "Property") situated in Jefferson County, Alabama: 

 
 
 
 

 
The Property is conveyed subject to the following (collectively, the “Permitted 

Exceptions”): 
 

1. Ad valorem taxes and assessments for the current tax year and for all subsequent tax 
years thereafter. 

 
2. All easements, restrictions, rights-of-way, reservations, building setback lines and 

other matters of record, including, specifically, but without limitation, the Patchwork Farm 
Commercial Declaration of Covenants, Conditions and Restrictions dated April 4, 2012, as recorded 
in Bk: LR201212, Page 19387 in the Office of the Judge of Probate of Jefferson County, Alabama, 
as amended by First Amendment thereto dated as of ______, 2014 and recorded in 
___________________________ in said Probate Office.   

 
3. All matters which a current and accurate survey and a physical inspection of the 

Property would reveal. 
 
4. Any mineral and mineral rights leased, granted or retained by prior owners. 
 

 TO HAVE AND TO HOLD unto Grantee, its successors and assigns, forever; subject, 
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however, to the Permitted Exceptions. 
 

IN WITNESS WHEREOF, Grantor has caused this Statutory Warranty Deed to be 
executed as of the day and year first above written. 
 
 

  
 
 
STATE OF ALABAMA   ) 

: 
COUNTY OF JEFFERSON         ) 
 

I, the undersigned, a Notary Public in and for said County, in said State, hereby certify that    
                                                                                     , whose name as ________________ of 
______________________, a __________________, is signed to the foregoing instrument, and who 
is known to me, acknowledged before me on this day that, being informed of the contents of said 
instrument, he, as such officer and with full authority, executed the same voluntarily on the day the 
same bears date for and as the act of said ________________. 
 

Given under my hand and official seal, this the ___ day of ________________, 2014. 
  

 

__________________________________ 
           Notary Public 

[NOTARIAL SEAL] My Commission Expires: ______________ 
 
 

 
 
 
 
THIS INSTRUMENT PREPARED BY AND UPON  
RECORDING SHOULD BE RETURNED TO:        
 
Stephen R. Monk, Esq.    
Bradley Arant Boult Cummings LLP    
One Federal Place 
1819 Fifth Avenue North 
Birmingham, Alabama 35203  
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EXHIBIT D 
 

Form of Economic Development Agreement 
 

See Attached. 
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ORDINANCE NUMBER 2529 
 

AN ORDINANCE FINDING AND DETERMINING THAT REAL 
PROPERTY (“THE SCHOOL PARCEL”) BEING VACANT PROPERTY 
SITUATED AT “THE SCHOOL PARCEL” AT PATCHWORK FARMS, 
VESTAVIA HILLS, ALABAMA OWNED BY THE VESTAVIA HILLS 
BOARD OF EDUCATION BUT UNDER CONTRACT TO PURCHASE BY 
THE CITY OF VESTAVIA HILLS, ALABAMA IS NOT NEEDED FOR 
PUBLIC OR MUNICIPAL PURPOSES; TO DECIDE WHETHER OR 
NOT THE PURCHASE OF A PORTION OF SAID PROPERTY BY 
CAMERON GENERAL CONTRACTORS, INC., A NEBRASKA 
CORPORATION (“CAMERON”) PURSUANT TO A REAL ESTATE 
PURCHASE AGREEMENT BETWEEN THE CITY OF VESTAVIA 
HILLS, ALABAMA AND CAMERON, WILL PROMOTE THE 
ECONOMIC DEVELOPMENT OF THE CITY; WILL SERVE AS A 
VALID AND SUFFICIENT PUBLIC PURPOSE NOTWITHSTANDING 
ANY INCIDENTAL BENEFIT ACCRUING TO ANY PRIVATE ENTITY 
OR ENTITIES; AND WILL BENEFIT THE PUBLIC AND PROMOTE 
THE PUBLIC WELFARE OF THE CITY OF VESTAVIA HILLS; AND 
TO AUTHORIZE AND DIRECT THE MAYOR AND CITY MANAGER 
TO EXECUTE AND DELIVER THE AGREEMENT. 
 

 THIS ORDINANCE NUMBER 2529 is approved and adopted by the City Council of 

the City of Vestavia Hills, Alabama on this the 25th day of August, 2014. 

WITNESSETH THESE RECITALS: 
 

 WHEREAS, the Vestavia Hills Board of Education owns a 22+/- acre site known as the 

“School Parcel at Patchwork Farms” and  

WHEREAS, on July 31, 2014, the City Council of the City of Vestavia Hills,  adopted 

and approved Resolution Number 4606 authorizing the Mayor and City Manager to execute and 

deliver an Agreement of Purchase and Sale (“Agreement) with the Vestavia Hills Board of 

Education for the purchase and ultimate development of the “School Parcel” at Patchwork Farms 

located along Caldwell Mill Road in the City of Vestavia Hills, Jefferson County, Alabama 

constituting of approximately 22.19± acres, which a copy of said Agreement and legal 

description of property is marked as “Exhibit A” and is attached to and incorporated into this 

Ordinance Number 2529 as though written fully therein; and 

 WHEREAS, the City Council hereby acknowledges that the purpose of this purchase is 

for the ultimate economic development of the Patchwork Farms PUD; and 

 WHEREAS, a Real Estate Purchase Agreement Between the City of Vestavia Hills, 

Alabama and Cameron, (hereinafter referred to collectively as the “Agreement”) has been 
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presented to this Council and a copy of said Agreement is marked as “Exhibit B” and is attached 

to and incorporated into this Ordinance Number 2529 as though fully written therein; and 

 WHEREAS, the Mayor and City Council of the City of Vestavia Hills, Alabama find 

and determine that the Property described in Exhibit B is surplus and is not needed for municipal 

or public purposes; and 

 WHEREAS, the execution and delivery of the Agreement was considered at a public 

hearing held on Monday, August 25, 2014, at the Vestavia Hills Municipal Center located at 513 

Montgomery Highway in the City of Vestavia Hills, Alabama beginning at 5:00 p.m.; and 

 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF VESTAVIA HILLS, ALABAMA AS FOLLOWS: 

 1. The City Council of the City of Vestavia Hills, Alabama finds and determines that 

the Property more particularly described in Exhibit B is under contract to purchase from the 

Vestavia Hills Board of Education and, once the sale is closed, that the property is surplus and is 

not needed for municipal or public purposes. 

 2. A public hearing was held by the Vestavia Hills City Council on Monday, August 

25, 2014, at the Vestavia Hills Municipal Center located at 513 Montgomery Highway in the 

City of Vestavia Hills, Alabama beginning at 5:00 p.m to consider the enactment of this 

Ordinance, the execution and delivery of the Agreement and the matters required to be 

considered. 

 3. The City finds and determines that the sale of the property described in Exhibit B 

with Cameron pursuant to the terms and conditions in said Agreement, will: 

   (a) Promote the economic development of the City of Vestavia Hills, 
Alabama; and 
 
   (b) Serve as a valid and sufficient public purpose; and 
 
   (c) Benefit the public and promote the public welfare of the City of 
Vestavia Hills, Alabama; and 
 
   (d) Promote commercial development and the stimulation of the local 
economy; and 
 
   (e) Increase employment opportunities and create jobs in the City; and 
 
   (f) Increase the City’s tax base, which will result in additional tax 
revenues for the City; and 
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   (g) Promote the location, relocation, expansion and retention of 
commercial enterprises in the City. 
 
 4. The Mayor and City Manager are hereby authorized and directed to execute and 

deliver the written Real Estate Purchase Agreement between City of Vestavia Hills and Cameron 

marked as Exhibit B and attached hereto. 

 5. If any part, section or subdivision of this Ordinance shall be held unconstitutional 

or invalid for any reason, such holding shall not be construed to invalidate or impair the 

remainder of this Ordinance which shall continue in full force and effect notwithstanding such 

holding. 

 6. The provision of the Ordinance shall become effective immediately upon the 

passage and approval thereof by the City Council of the City of Vestavia Hills, Alabama and the 

publication and/or posting thereof as required by Alabama law. 

 DONE, ORDERED, APPROVED and ADOPTED, on this the 25th day of August, 

2014. 

 
 
 
 
       ____________________________________ 
       Mayor Alberto C. Zaragoza, Jr. 
       Mayor 
ATTESTED BY: 
 
 
 
 
 
_________________________________________ 
Rebecca Leavings 
City Clerk 
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CERTIFICATION: 
 
 I, Rebecca Leavings, as Acting City Clerk of the City of Vestavia Hills, Alabama, hereby 
certify that the above and foregoing copy of 1 (one) Ordinance # 2529 is a true and correct copy 
of such Ordinance that was duly adopted by the City Council of the City of Vestavia Hills on the 
25th day of August, 2014 as same appears in the official records of said City. 
 
 Posted at Vestavia Hills Municipal Center, Vestavia Hills Library in the Forest, New 
Merkle House and Vestavia Hills Recreational Center this the ______ day of ______________, 
2014. 
 
 
 
      Rebecca Leavings 
      City Clerk 
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REAL ESTATE PURCHASE AGREEMENT 

This Real Estate Purchase Agreement (hereinafter the “Agreement”) is made and entered into 
this ____ day of August, 2014 (hereinafter the “Contract Date”) by and between Cameron General 
Contractors, Inc., a Nebraska corporation (hereinafter the “Buyer”) and the City of Vestavia Hills, 
Alabama, an Alabama municipal corporation (hereinafter the “Seller”). 

 
RECITALS 

 
A. Description:  Seller is the lawful owner of, or has the right to purchase, that certain real 

property located at 4320 Caldwell Mill Road in Vestavia Hills, AL 35243 (Parcel ID# 28 00 34 
2 000 001.001), consisting of approximately 22.1 acres, of which Buyer desires to purchase 
approximately 8.3 acres (hereinafter the “Property”) shown as “Lot C” on the attached 
Exhibit A, incorporated by reference herein. 
 

B. Seller desires to sell and Buyer desires to purchase the Property pursuant to the terms of 
this Agreement. 
 

SUMMARY 
 

ITEM  AMOUNT/TIME FRAME 
ESTIMATED 
START DATE 

ESTIMATED 
COMPLETION DATE

Purchase Price  $2,200,000.00  N/A  N/A 

Earnest Deposit  $50,000.00  8/1/2014  8/11/2014 

Inspection and Zoning 
Period 

4 Months  8/1/2014  11/30/2014 

Inspection Extensions 
*Fees are non‐refundable (except as 
provided herein) and applicable to the 

Purchase Price 

First Extension@ $0.00 
Second Extension (30 days) 

@ $10,000 
Third Extension (30 days) 

@ $15,000 

If Necessary  If Necessary 

Closing Date 
30 days after expiration of 

Inspection Period 
12/1/2014  12/31/2014 

 
NOW, THEREFORE, in consideration of the mutual promises and covenants exchanged herein, 

and the sum of ten dollars ($10.00) and other good and valuable consideration the sufficiency of which 
is hereby mutually acknowledged, the parties hereto agree as follows: 
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1. SALE:  Seller hereby agrees to sell and Buyer hereby agrees to purchase the Property 
as further provided in this Agreement.   
 

2. EFFECTIVE DATE:  The Effective Date of this Agreement shall be the Contract Date. 
 

3. USE:  Buyer intends to develop the Property into a senior independent living facility 
including 130 dwelling units plus parking at a ratio of 1.25 stalls per dwelling unit with a 
height of forty‐two (42) feet and containing a common dining facility and other common 
amenities (hereinafter the “Buyer’s Use”). 
 

4. PRICE:  Buyer will pay to the Seller the sum of Two Million Two Hundred Thousand 
Dollars and No/100 ($2,200,000.00)(the “Purchase Price”) in cash at Closing, as adjusted by 
closing adjustments provided herein and after application of the Earnest Money deposit. 
 

5. EARNEST MONEY:  Buyer will pay to Charter Title Company of Lincoln, Nebraska 
(hereinafter the “Escrow Agent”) the sum of Fifty Thousand Dollars and No/100 
($50,000.00) within 10 days from the Contract Date as an Earnest Money deposit 
(hereinafter the “Earnest Money”).  The Earnest Money shall be held in an interest bearing 
account for Buyer’s benefit.  If Buyer fails to timely deliver the Earnest Money as required 
herein, then this Agreement shall automatically terminate, be deemed null and void and of 
no further force or effect except for any indemnification obligations of Buyer set forth in 
Paragraph 6(a)(i) below.  
 

6. CONTINGENCIES:  Buyer shall, in its sole and absolute discretion, determine during the 
Inspection Period, as hereinafter defined, that the following are satisfied to such a degree or 
in such a manner as Buyer’s Use may be obtained: 
 
a. INSPECTION AND ZONING PERIOD:  

 
(i) Subject to the terms and provisions of Paragraph 27(d) below, during the period 

of time beginning on the Effective Date and ending at 5:00 p.m. Central 
Standard/Daylight Savings Time on November 30, 2014, unless extended as 
hereinafter provided (the “Inspection Period”), Buyer, Buyer's authorized agents 
and employees, as well as others authorized by Buyer, shall have the right, at 
Buyer's sole cost and expense, to enter upon the Property and conduct such 
tests, evaluations, inspections, investigations and reviews of the Property 
(collectively, the “Inspections”) as Buyer may desire.  Buyer covenants and 
agrees to promptly repair any physical damage to the Property caused by, 
arising out of or resulting from any of the Inspections.  Buyer does hereby 
indemnify, agree to defend and hold Seller harmless from and against any and 
all claims, costs, expenses and liabilities, including reasonable attorneys' fees 
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and expenses suffered, paid or incurred by Seller arising out of or by virtue of (1) 
any injury or damage to person (including death) or property caused by any act 
or omission of Buyer, its agents, employees, representatives or contractors in 
conducting or performing any of the Inspections, (2) Buyer's failure to pay all 
bills, invoices, costs and other charges relating to the Inspections and (3) Buyer’s 
failure to repair and replace any damage to the Property caused by, resulting 
from or arising out of any of the Inspections.  The indemnification obligations of 
Buyer set forth herein shall survive the Closing or the termination and 
cancellation of this Agreement. 
 

(ii) Subject to the terms and provisions of Paragraph 27(d) below, Buyer shall have 
the right, at its sole discretion, to extend the Inspection Period for an additional 
thirty (30) days (the “First Extension”) if any of the following conditions 
(collectively, the “Zoning, Survey and Subdivision Conditions”) have not been 
satisfied  by the expiration of the initial Inspection Period:  (1) the Zoning 
Condition, as provided in Paragraph 6(c) below, (2) the Survey Condition, as 
provided in Paragraph 8(a) below, and (3) the Subdivision Condition, as provided 
in Paragraph 8(b) below.  To the extent the Zoning, Survey and Subdivision 
Conditions have not been satisfied by the expiration of the initial Inspection 
Period, Buyer may elect to exercise the First Extension by providing written 
notice to Seller prior to the end of the initial Inspection Period.  No additional 
earnest money deposits or fees shall be due or payable by Buyer to the extend 
Buyer exercises the First Extension as a result of the Zoning, Survey and 
Subdivision Conditions not being satisfied by the expiration of the initial 
Inspection Period. 

 
(iii) Subject to the terms and provisions of Paragraph 27(d) below, Buyer shall have 

the right, at its sole discretion, to extend the Inspection Period (either after the 
expiration of the First Extension (to the extent exercised by Buyer pursuant to 
the provisions of Paragraph 6(a)(ii) above) or after the expiration of the initial 
Inspection Period) by two (2) consecutive thirty (30) day periods (the first 30‐
day extension pursuant to this Paragraph 6(a)(iii) being hereinafter referred to 
as the “Second Extension”; the second 30‐day extension pursuant to this 
Paragraph 6(a)(iii) being hereinafter referred to as the “Third Extension”; and 
the Second Extension and Third Extension being hereinafter collectively referred 
to as the  “Inspection and Zoning Period Extensions”) by notifying the Seller in 
writing prior to the end of the Inspection Period, as may have been extended, 
and paying to the Escrow Agent contemporaneously with the giving of such 
notice $10,000 for the Second Extension and $15,000 for the Third Extension 
(hereinafter “Inspection Period Extension Fee”).  Each Inspection Period 
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Extension Fee shall be nonrefundable (except to the extent otherwise provided 
in Paragraph 27(b) below) and applicable to the Purchase Price. 

 
(iv) Subject to the terms and provisions of Paragraph 27(d) below, if, at any time on 

or before the expiration of the Inspection Period, as may be extended, Buyer 
determines, in its sole and absolute discretion, that the results or findings of any 
of the Inspections or any other matters or things relating to the Property or 
Buyer’s acquisition of the Property for Buyer’s Use are unacceptable to Buyer, 
then Buyer shall have the unqualified right, at its option, to cancel and 
terminate this Agreement upon written notice to Seller given at any time on or 
before the expiration of the Inspection Period in which event the Earnest 
Money shall be promptly returned to Buyer, this Agreement shall be deemed 
canceled and terminated and, except for the indemnification obligations of 
Buyer set forth in Paragraph 6(a)(i) above, neither party shall have any further 
obligation or liability to the other hereunder.  If, for any reason, Buyer does not 
timely exercise its right to cancel and terminate this Agreement on or before the 
expiration of the Inspection Period, then Buyer shall be deemed to have 
accepted the condition of the Property and all Inspections of the Property and 
shall be deemed to have elected to proceed to Closing. 
 

(v) To the extent the Closing does not occur for any reason, Buyer agrees to deliver 
to Seller copies of any and all title insurance commitments, surveys, topographic 
surveys, reports, investigations, engineering reports, environmental reports, 
soils reports, documentation relating to the zoning and proposed annexation 
and rezoning of the Property and any other documentation or information 
relating to the Property obtained by Buyer during the Inspection Period. 

 
(vi) Prior to entry upon the Property, Buyer shall deliver to Seller a certificate of 

insurance confirming that Buyer maintains commercial general liability 
insurance with limits of at least One Million Dollars ($1,000,000.00) for bodily or 
personal injury or death, and property damage, which shall include contractual 
liability insurance with respect to Buyer’s indemnification obligations under this 
Agreement, naming Seller as an additional insured thereunder, which 
commercial general liability insurance policy shall remain in full force and effect 
until the earlier of either the Closing or the termination of this Agreement. 

 
(vii) During the initial Inspection Period, Buyer covenants and agrees to prepare and 

submit to the ARC (Architectural Review Committee) established under the 
CC&Rs, as hereinafter defined, plans and specifications for the development of 
the Property and the construction of the building and other improvements for 
the Buyer’s Use. 
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b. SELLER DISCLOSURES:   Seller covenants and agrees to provide to Buyer within 15 days 
from the Contract Date (and within 15 days after Seller’s receipt of any of the following 
documents, instruments and agreements obtained at any time after the Contract Date), 
without warranty as to the contents thereof, any and all documents, instruments and 
agreements in Seller’s possession or control (or obtained or provided to Seller at any 
time after the Contract Date) relating to the Property, including, without limitation, 
surveys, title insurance commitments and policies, environmental studies, soils reports 
and topographic surveys (collectively, the “Property Information”).  Buyer acknowledges 
and agrees that all of the Seller’s Property Information provided by Seller, its agents, 
employees or representatives to Buyer or to any third parties shall be and is provided 
without warranty as to any of the matters set forth therein and Buyer hereby 
acknowledges and agrees that no warranties, either express or implied, shall be deemed 
to have been given or made by Seller, its agents, employees or representatives as to the 
content, authenticity, truthfulness, correctness or otherwise with respect to any of the 
Seller’s Property Information.  In the event the Closing hereunder does not occur for any 
reason, Buyer agrees to return to Seller all of the Seller’s Property Information. 
 

c. REZONING: Seller and Buyer acknowledge and agree that the Property is part of the 
Patchwork Farms PUD and is subject to the Patchwork Farm Planned Unit Development 
Zoning Application and Development Plan (the “PUD Plan”), to be amended by First 
Amendment thereto (the “First Amendment”) filed by Seller and the Vestavia Hills Board of 
Education (the “BOE”) with the City of Vestavia Hills, Alabama (the “City”).  The approval of 
the First Amendment (the “Zoning Condition”) is a Condition to Closing, as provided in 
Paragraph 27(a) below.  The Zoning Condition shall be deemed to have been satisfied by 
Seller at such time that Seller provides to Buyer a copy of the Ordinance adopted by the City 
approving the First Amendment.  

 
7. CONTINGENCIES EXPENSE AND LIABILITY:  Buyer shall be the sole payor of the above‐

referenced Inspections, except as modified in the Closing paragraph of this Agreement.  
Seller shall be responsible for the payment of any costs relating to obtaining any of the 
Seller’s Property Information. 
 

8. SURVEY AND SUBDIVISION PLAT:   
 

a. On or before sixty (60) days from the Contract Date, Seller shall obtain from Goodwyn 
Mills & Cawood, Inc. (“GMC”) a current ALTA boundary survey of the Property (the 
“Survey”) and deliver a copy of the same to Buyer for review and approval.  The Survey 
shall (i) set forth the legal description of the Property, (ii) set forth the gross square 
footage and gross acreage of the Property (rounded to the nearest one‐one thousandth 
of an acre), (iii) be certified to Seller and Buyer and (iv) must be approved by Buyer, 
which approval shall not be unreasonably withheld or delayed.  In the event Buyer does 
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not disapprove the Survey in writing within 14 days following delivery of the same to 
Buyer, then Buyer shall be deemed to have approved the Survey.  The approval (or 
deemed approval) of the Survey by Buyer (the “Survey Condition”) is a Condition to 
Closing, as provided in Paragraph 27(a) below.  Seller shall have no obligation to take 
any affirmative action to eliminate any objections of Buyer to the Survey.  All costs 
associated with the Survey shall be paid by Seller as provided in Paragraph 14 below.  
Should Buyer disapprove the Survey within 14 days following receipt of the Survey, then 
Seller and Buyer shall attempt in good faith to reconcile any differences concerning the 
Survey within the then remaining Inspection Period, as the same may be extended as 
provided above.   

b. Following Buyer’s approval (or deemed approval) of the Survey, Seller shall, at its sole 
cost and expense, cause a subdivision plat (the “Subdivision Plat”) of the Property to be 
prepared which shall be in substantial conformity with the Survey approved (or deemed 
approved) by Buyer, which Subdivision Plat shall otherwise satisfy all applicable 
requirements of the City.  The Subdivision Plat shall be submitted by Seller to Buyer and 
the City for approval and shall be recorded by Seller, at Seller’s sole cost and expense, in 
the Office of the Judge of Probate of Jefferson County, Alabama (the “Probate Office”).  
The legal description of the Property set forth on the recorded Subdivision Plat shall be 
used as the legal description of the Property in the Deed, as hereinafter defined.  In the 
event Buyer does not disapprove the Subdivision Plat in writing within seven (7) days 
following delivery of the same to Buyer, then Buyer shall be deemed to have approved 
the Subdivision Plat.  The approval of the Subdivision Plat by the City and Buyer (the 
“Subdivision Condition”) is a Condition to Closing, as provided in Paragraph 27(a) below.  
Should Buyer disapprove the Survey within seven (7) days following receipt of the 
Subdivision Plat, then Seller and Buyer shall attempt in good faith to reconcile any 
differences concerning the Subdivision Plat within the then remaining Inspection Period, 
as the same may be extended as provided above.     

9. TITLE:  Seller shall, within thirty (30) days from the Contract Date, provide to Buyer an 
Owner’s Title Insurance Commitment (ALTA Form B) (hereinafter the “Commitment” or 
“Title Commitment”), including copies of all special exception documents identified in the 
Title Commitment issued by Land Title Company of Alabama, as agent for First American 
Title Insurance Company (hereinafter the “Title Company”).  Buyer shall provide to Seller, 
within thirty (30) days of Buyer’s receipt, a copy of Buyer’s attorney’s opinion identifying 
defects or any conditions unacceptable to Buyer or Buyer’s lender, if any, in such title or 
Survey.  Seller shall have a period of ten (10) days after receipt of Buyer’s title objection 
letter in which to elect in writing whether or not to undertake to cure such title objections.  
Except for the elimination of any existing mortgages, liens or other encumbrances which can 
be removed by the payment of money (collectively, the “Existing Mortgages”) and any other 
title matters created by Seller at any time on or after the date of this Agreement (other than 
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the First Amendment, the CC&Rs and the Restrictive Covenants, as hereinafter defined), 
Seller shall have no obligation to take any affirmative action to eliminate any title objections 
or exceptions of Buyer.  If Seller elects to cure such title objections, Seller shall use good 
faith efforts to cure such objections to title within thirty (30) days of such election.  If Seller 
elects not to cure such title objections, Buyer shall elect one of the following two options (i) 
terminate this Agreement and the Buyer shall receive a return of  all deposits; or (ii) waive 
such objection(s) and close on the purchase of the Property. 
 

10. INTENTIONALLY DELETED:   
 
11. CONDITION OF PROPERTY:  Buyer acknowledges and agrees that, except for the 

Infrastructure Work, as defined in Paragraph 26 below, to be undertaken by Seller after the 
Closing, (a) Seller has not made and does not make any covenant, representation or 
warranty, either express or implied, regarding the physical condition of the Property or any 
portion thereof, the suitability of the Property for any particular purpose or use whatsoever,  
utility availability for the Property, whether the Property is subject to surface or subsurface 
contamination by toxic or hazardous waste or with respect to any other matters affecting 
the Property or Buyer’s contemplated use thereof, (b) Buyer has been given the absolute 
and unfettered right during the Inspection Period to conduct such Inspections of the 
Property as Buyer, in its sole discretion, may determine necessary in order to satisfy itself of 
all conditions and other aspects of the Property and (c) Buyer has available to it such 
resources, expertise, consultants and advisors so that it can make a sound and reasoned 
judgment as to the condition of the Property as well as to all economic conditions, suitability 
requirements and all other matters affecting the use, development and ownership of the 
Property.  Except for the Infrastructure Work to be completed by Seller after the Closing as 
provided in Paragraph 26 below, Buyer acknowledges and agrees that the Property is to be 
sold and conveyed to, and accepted by, Buyer in its present condition, “AS IS, WHERE IS AND 
WITH ALL FAULTS”, and Buyer hereby assumes the risk that adverse physical characteristics 
and existing conditions may have not been revealed by the Inspections. 
 

12. SELLER’S COMMITMENT:  Seller agrees that, except for the First Amendment, the CC&Rs 
and the Restrictive Covenants, it will not create any additional encumbrances, easements, 
covenants, restrictions, liens, special assessments or other binding instruments against the 
Property on or after the Contract Date without the express written authorization of the 
Buyer. 

 
13. DEFAULT:  If, at any time after the expiration of the Inspection Period, as the same may be 

extended by Buyer, Buyer fails or refuses to consummate the purchase herein provided for 
any reason other than a Seller default or failure of marketable title, then the Earnest Deposit 
and Inspection Period Extension Fees, if any, paid by Buyer to the Escrow Agent, shall be 
forfeited to Seller as Seller’s sole liquidated damages and exclusive remedy.  In the event 
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that Seller fails or refuses to consummate the sale herein provided for any reason other 
than a Buyer default, then Buyer, in its sole discretion, and as its sole and exclusive remedy, 
may either (i) enforce this Agreement and the purchase and sale transaction contemplated 
herein by specific performance or (ii) terminate this Agreement, whereupon the Earnest 
Money and Inspection Period Extension Fees, if any, paid by Buyer to the Escrow Agent, 
shall be refunded promptly to Buyer, this Agreement shall be deemed canceled and 
terminated and, except for the indemnification obligations of Buyer set forth in Paragraph 
6(a)(i) above, neither party shall have any further obligation or liability to the other 
hereunder; provided, however, that if the default by Seller is a Material Default, as herein 
defined, then in addition to the Earnest Money and Inspection Period Extension Fees, if any, 
paid by  Buyer to the Escrow Agent being refunded to Buyer, Seller shall reimburse Buyer for 
all third party out‐of‐pocket expenses actually incurred by Buyer in connection with its 
Inspections and due‐diligence related activities with respect to the Property but not to 
exceed $50,000.00 in the aggregate.  As used herein, the term “Material Default” means any 
default by Seller under this Agreement which was material, intentional and within the sole 
control of Seller.  Buyer hereby expressly waives any right to seek or obtain any other 
monetary judgment or damages against Seller in the event of any default hereunder by 
Seller and acknowledges and agrees that no other damages, rights or remedies shall be 
collectible, enforceable or available to Buyer.  
 

14. CLOSING:  Subject to the satisfaction of the Conditions, as defined in Paragraph 27(a) (or 
the written waiver by both Seller and Buyer of the Conditions) and the terms and provisions 
set forth in Paragraph 27(d) below, the consummation of the transaction provided herein 
(the “Closing”) shall occur on the date (the “Closing Date”) which is thirty (30) days following 
the expiration (or deemed expiration) of the Inspection Period, as the same may be 
extended by Buyer (each of Seller and Buyer acknowledge and agree that each desires that 
the Closing shall occur no later than December 31, 2014 subject to Buyer’s right to exercise 
the First Extension and any of the Inspection and Zoning Period Extensions).  The Closing 
shall be on the following terms: 
 
a. Location:  Closing shall occur at the offices of Title Company via escrow whereby 

neither Buyer’s nor Seller’s counsel need be present but may deliver executed original 
documents via overnight courier or similar means and delivery funds by wire transfer to 
the Title Company who will deliver and record documents and distribute funds pursuant 
to closing instructions. 
 

b. Conveyance:  Seller shall convey the Property, as described on the Survey, to Buyer by 
Statutory Warranty Deed (the “Deed”), subject to the following (collectively, the 
“Permitted Exceptions”):  (1) current and future years' ad valorem taxes and 
assessments, if any, applicable to the Property, (2) all easements, restrictions, 
reservations, rights‐of‐way and other matters of record, and (3) the PUD Plan, as 
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amended by the First Amendment, the CC&Rs and the Restrictive Covenants, as 
hereinafter defined. 

c. Affidavit of Title:  Seller shall deliver to the Title Company an Owner’s Affidavit in 
form reasonably acceptable to Seller and the Title Company.  
 

d. Closing Statement:  Buyer and Seller shall deliver a duly executed closing statement, 
itemizing all adjustments, credits and prorations between Seller and Buyer. 
 

e. Payment:  Buyer shall pay the Purchase Price to the Seller, subject to all 
adjustments, credits and prorations provided in this Agreement. 
 

f. Other:  Buyer and Seller shall deliver such other documents, instruments, certificates, 
affidavits or agreements as may be reasonably requested by Title Company.  However, 
no party shall be required to execute and deliver any document, instrument, certificate, 
affidavit or agreement which increases or expands the liability of such party under this 
Agreement. 
 

g. Seller Adjustments:  At the Closing, Seller shall pay the following costs: 
 
i. Seller’s attorney’s fees and expenses; 

 
ii. All recording costs and filing fees in connection with the cancellation of any valid 

title objection which Seller elects to cure, the amendment to the CC&Rs adding 
the Property to the CC&Rs and the Restrictive Covenants; 

 
iii. One‐half of the premium for the Owner’s Title Policy obtained by Buyer;  

 
iv. Broker commissions as provided in Paragraph 22 below; 

 
v. Prorated real property taxes, if any, through the date of Closing; 

 
vi. Lookback, rollback, or lower use reduced taxes (if applicable); 

 
vii. Costs of preparing the Survey; 

 
viii. Costs of preparing and filing the Subdivision Plat; and 

 
ix. Any other costs and expenses actually incurred by Seller including, without 

limitation, any payoffs with respect to any loans actually incurred by Seller. 
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h. Buyer Adjustments:  At the Closing, Buyer shall pay the following costs: 
 
i. State real estate transfer tax and recording cost of the Deed from Seller to 

Buyer and the temporary access agreement as provided in Paragraph 26 below; 
ii. Buyer’s attorney’s fees and expenses; 

 
iii. One‐half of the premium for the Owner’s Title Policy obtained by Buyer; 

 
iv. Cost of any Inspections conducted by Buyer or Buyer’s Designees; 

 
v. Prorated real property taxes, if any, excluding lookback taxes (if applicable) from 

the date of Closing for the balance of the calendar year the Closing occurs; and 
 

vi. Any other costs and expenses actually incurred by Buyer, including, without 
limitation, the costs associated with any of the Inspections and any loans 
obtained by Buyer in connection with its purchase of the Property. 
 

15. CC&RS AND RESTRICTIVE COVENANTS.  Buyer acknowledges and agrees that the Property 
is, or at the Closing, will be subject to the following: 
 

a. All of the terms and provisions of the Patchwork Farm Commercial Declaration of 
Covenants, Conditions and Restrictions dated April 4, 2012 (the “CC&Rs”), as 
recorded in Bk: LR201212, Page 19387 in the Office of the Judge of Probate of 
Jefferson County, Alabama, as the same may be amended. 
 

b.  The amendment to the CC&Rs subjecting the Property to the CC&Rs shall (i) create 
reciprocal easements over and upon any detention areas situated on the Property 
and Lots A and B, as defined in Paragraph 26 below, and any underground storm 
water lines and pipes constructed by the City as part of the Infrastructure Work on 
the Property and Lots A and B for the mutual benefit of the Property and Lots A and 
B, (ii) provide that any detention areas situated on the Property and Lots A and B 
shall be maintained solely by the then owner of the Property and Lots A and B, (iii) 
provide that the owners’ association created under the CC&Rs shall maintain all of 
the storm water lines and pipes which connect any of such detention areas to each 
other but that the maintenance costs incurred by the owners’ association in 
maintaining any such storm water drainage lines and pipes shall be paid for prorata 
by the owners of the Property and Lots A and B in accordance with the gross 
acreage of their respective properties, and (iv) create an easement for walking trails 
and paths and landscaping improvements within the 35‐foot setback lines along the 
westernmost boundary of the Property. 
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c.  Restrictive covenants (which, together with the restrictive covenants referenced in 
Paragraph 15(d) below, are collectively referred to as the “Restrictive Covenants”) 
which  prohibit the use of the Property as a skilled nursing home facility. 

 
d. Additional restrictive covenants to be executed by Buyer and Seller at the Closing  (i) 

restricting the use of the Property to an age‐restricted community requiring that at 
least 80% of the occupants of the dwellings within the Property be at least 55 years 
of age in compliance with The FAIR HOUSING AMENDMENTS ACT of 1988, HOUSING 
FOR OLDER PERSONS ACT 1995: FINAL RULE (Department of Housing and Urban 
Development: 24 CFR Part 100), or such other uses as may be approved in writing by 
the BOE and Seller and (ii) creating a repurchase right in favor of Seller which will 
allow Seller to repurchase the Property at the Purchase Price less the commissions 
paid to the Brokers by Seller pursuant to Paragraph 22 below, if (1) Buyer has not 
commenced construction of the primary building on the Property within 12 months 
of the Closing, subject to matters of Force Majeure, as defined in Paragraph 26(e) 
below, or (2) Buyer has not completed construction of the primary building on the 
Property within 24 months following commencement of construction, subject to 
matters of Force Majeure. For the purposes hereof, “commenced construction” or 
commencement of construction” shall mean (x) the approval by the ARC of final 
plans and specifications for the primary building to be constructed on the Property 
as required by the CC&Rs, (y) Buyer has obtained a building permit from the City, 
and (z) the pouring of footings or the foundation for such improvements.  For the 
purposes hereof, “completed construction” shall mean (A) completion of 
construction of all improvements in substantial accordance with the plans and 
specifications approved by the ARC under the CC&Rs and (B) the issuance of a final 
certificate of occupancy for such improvements by the City. 

   
16. NO WAIVER OR MODIFICATION:  This Agreement may not be modified in any manner 

whatsoever without such waiver or modification being in writing duly executed by the 
parties hereto.  No failure by either party to require performance by the other party of any 
of the terms of this Agreement shall in any way affect such party’s right to enforce such 
terms, nor shall any waiver by such party of any term be a waiver of any other term hereof 
or any breach hereof. 
 

17. NOTICES:  Any notice, designation, consent or approval required under this Agreement 
shall be in writing and mailed by certified mail, return receipt requested, or sent by 
overnight courier, addressed to the parties or sent by facsimile transmission to the parties at 
the addresses or number(s) provided below.  Any notice forwarded by certified mail in 
accordance with the terms of this section shall be deemed to have been delivered to the 
other party three (3) business days following the date of mailing. 
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BUYER:    Attn:  Matthew M. Maude 
    Cameron General Contractors, Inc. 
    8040 Eiger Drive 

        Lincoln, NE  68516 
        Facsimile:  (402) 420‐2324 
        Email:  mmaude@rlcommunities.com 
 

SELLER:   City of Vestavia Hills, Alabama 
    513 Montgomery Highway  
    Vestavia Hills AL 35216  
    Attention Mr. Butch Zaragoza, Mayor 
    Fax (205) 978‐0189 
    Email:  butchzaragoza@ci.vestaviahills.al.us 
 
and    City of Vestavia Hills, Alabama 
    513 Montgomery Highway  
    Vestavia Hills AL 35216  
    Attention Mr. Jeff Downes, City Manager 
    Fax (205) 978‐0189 
    Email:  jdownes@vahal.org 

 

18. ASSIGNMENT:  Buyer may not transfer, assign or encumber its rights or obligations 
under this Agreement without the prior written consent of Seller, which approval may be 
withheld in Seller’s sole and absolute discretion; provided, however, that Buyer shall have 
the right to transfer and assign this Agreement to any entity which is controlled by, or under 
common control with, Buyer.  Seller may transfer and assign its rights and obligations under 
this Agreement to Daniel Realty Company, LLC or any affiliate thereof which acquires any of 
Seller’s rights to purchase the real property of which the Property constitutes a part. 
 

19. SELLER’S RIGHT TO EFFECT AN EXCHANGE:  At the election of Seller and upon written notice 
to Buyer, prior to the date of Closing, Seller may elect to effectuate an exchange for certain 
selected like‐kind real property or properties pursuant to I.R.C. §1031.  Buyer agrees to 
cooperate provided Buyer incurs no additional cost, delay, or liability. 

 
20. GOVERNING LAW:  This Agreement shall be governed by, and construed in accordance 

with, internal laws of the State of Alabama. 
 
21. LEGAL COUNSEL:  The parties to this Agreement acknowledge that they are commercially 

skilled and experienced, have studied and negotiated the terms of this Agreement, and have 
further had the opportunity to consult with independent legal counsel.  No provision of this 
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Agreement shall be construed in favor of, or against, either party as this Agreement has 
been negotiated and adopted fully and freely by both parties. 

 
22. BROKERS AND CLOSING FEE:  Seller and Buyer represent and warrant each to the 

other that they have not discussed this Agreement or the subject matter hereof with, and 
have not engaged in any fashion or any connection with this transaction, the services of any 
real estate or other broker, agent or salesman so as to create any legal right in any broker, 
agent or salesman so as to claim a commission or similar fee with respect to the purchase 
and sale of Property contemplated by this Agreement other than Doug Neil of Daniel 
Corporation ("Daniel") and Steve Mordecai and Andrew Loveman of Southpace Properties. 
("Southpace") (collectively, "Broker").  Seller and Buyer acknowledge that (i) Broker has 
acted as broker in connection the sale of the Property, (ii) Daniel represents Seller as broker, 
(iii) Southpace represents Buyer as broker and (iv) Broker shall be compensated for its 
services by Seller to the extent the Closing timely occurs. 
 
At the Closing, Seller shall pay to Broker a closing fee in the aggregate amount of One 
Hundred Fifty Seven Thousand Five Hundred Dollars and No/100 ($157,500.00) of the 
Purchase Price.  As between Daniel Corporation and Southpace Properties, the aforesaid 
closing fee shall be paid between said parties as follows: Daniel ‐ $53,750 and Southpace – 
$103,750. 
 
It is understood and agreed that no commission shall be due hereunder in the event the 
Closing does not occur for any reason whatsoever.  Seller and Buyer each hereby 
indemnifies the other against and agrees to hold harmless the other from any and all claims 
for real estate commissions or similar fees arising out of or in any way connected with any 
claimed agency relationship with the indemnitor and relating to the purchase and sale of 
the Property contemplated by this Agreement. 

23. BUYER’S RIGHT TO SIGNAGE:  Following the Closing, the Buyer shall have the right to 
erect signage on the Property showing a graphical representation of the expected project, 
including a designated phone number for prospective residents’ inquiries, at Buyer’s sole 
cost and expense.  Provided, however, that any signage erected by Buyer shall conform with 
applicable City codes and regulations as well as any provisions in applicable CC&Rs or 
Association rules governing the Property. 
 
Additionally, Seller shall grant to Buyer signage space on any development directory signage 
(“Directory Signage”) provided for all of the real property subject to the CC&Rs (the 
“Patchwork Farms Development”) along Cahaba River Road on real property owned by the 
Seller and wayfarer (or directional) signage within the rights‐of‐way of any public roadways 
within the Patchwork Farms Development to the extent such signage rights are granted to 
other owners or tenants of the Patchwork Farms Development. Buyer’s signage on the 
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Directory Signage shall be subject to ARC, as defined in the CC&Rs, approval and shall be 
within the top four (4) positions on such Directory Signage. 
 

24. ENTIRE AGREEMENT:  This document contains the entire agreement between the 
Seller and Buyer with respect to the subject matter and terms of this Agreement.  The 
parties mutually covenant and represent that there are no other agreements, promises, 
assurances, representations, warranties, undertakings, or understandings, either written or 
oral, between Seller and Buyer concerning the Property other than those set forth in this 
Agreement.  No amendment of this Agreement shall be effective or binding unless it is in 
writing and has been signed by both Seller and Buyer. 
 

25. TIME IS OF THE ESSENCE:  Time is of the essence for this Agreement, is made a material 
consideration thereof, and all elements of this Agreement shall be subject to commercially 
expedient and diligent completion expectations by the parties. 

 
26. INFRASTRUCTURE WORK:   
 

a. Promptly following the execution of this Agreement, Seller shall cause GMC to prepare 
preliminary grading and utility plans (collectively, the “Preliminary Plans”) for the 
Property and the other real property (collectively, “Lots  A and B”) designated as Lots A 
and B on Exhibit A hereto and shall submit the same to Buyer during the Inspection 
Period.  Following the preparation of the Preliminary Plans, Seller shall undertake (or 
cause to be undertaken) the following at Seller’s sole cost and expense (collectively, the 
“Infrastructure Work”):  
 
(i) The rough grading of the Property and Lots A and B in substantial accordance 

with the Preliminary Plans.  In addition, the Property shall be graded at +/‐0.2 
feet from finished grade and at +/‐2% of 95% Standard Proctor soil compaction, 
as certified by GMC;  
 

(ii) The construction and installation of water, electrical, sanitary sewer and storm 
drainage lines, pipe, conduit and other apparatus to the property line of the 
Property and storm water detention facilities (which may be located on the 
Property) in order to serve the Property and Lots A and B (in which event 
additional easements shall be established which benefit and/or burden the 
Property and/or Lots A and B and require each such property to pay a prorata 
share of maintenance costs with respect to any such storm water detention 
facilities) in substantial accordance with Preliminary Plans; and 
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(iii) The construction of (1) a public roadway from Caldwell Mill Road along the 
easternmost boundary of the Property, as shown in Exhibit A hereto and (2) the 
extension of Healthy Way, a public roadway, from its current point of 
termination to Caldwell Mill Road (collectively, the “Roads”).   

 
b. The Infrastructure Work shall achieve Substantial Completion, as herein defined,  no 

later than 200 days following the Closing Date (the “Substantial Completion Date”), 
subject to extensions thereof as a result of any matters of Force Majeure; provided, 
however, that Seller may elect to postpone application of the final seal coat to the 
Roads to a date after the Substantial Completion Date.  Substantial completion of the 
Infrastructure Work (“Substantial Completion”) shall be conclusively presumed to have 
occurred upon the issuance of a certificate or letter of substantial completion for all of 
the Infrastructure Work by GMC.   
 

c. To the extent the Infrastructure Work has not achieved Substantial Completion by the 
Closing Date, Buyer shall grant to Seller at the Closing a temporary construction 
easement over and upon the Property for the purposes of allowing Seller to construct 
and complete the Infrastructure Work, which temporary construction easement shall 
automatically terminate on the earlier of Substantial Completion of the Infrastructure 
Work or 200 days following the Closing Date. 

 
d. At the Closing, Seller shall grant to Buyer a temporary construction access easement 

over and upon a portion of Lots A and B in a location mutually acceptable to Seller and 
Buyer in order to provide construction access to and from Caldwell Mill Road and the 
Property, which temporary construction access shall automatically terminate upon 
completion of the Road. 

 
e. As used herein, the term “Force Majeure” means any delay caused, notwithstanding 

good faith efforts to avoid such delay, by acts of God, war, terrorism, casualty, shortages 
of material or labor, strikes, governmental approvals or moratorium, material default 
under this Agreement by the other party or any other cause beyond the reasonable 
control of a party but specifically excluding as any matter of Force Majeure the 
unavailability of or inability to obtain financing or funding; provided, however, that no 
period of Force Majeure shall be deemed to occur unless a party has, within ten (10) 
days after the commencement of such period, given written notice to the other party of 
such commencement of such period; provided, further, that in no event shall any party 
be entitled to claim, in the aggregate, periods of Force Majeure in excess of three (3) 
months. 
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27. CONDITIONS TO CLOSING: 
 
a.  Notwithstanding anything provided in this Agreement to the contrary, the obligations 

of the parties hereto shall be subject to and conditioned upon the following conditions 
precedent (collectively, the “Conditions”) being satisfied no later than the Closing Date: 

 
(i) Buyer shall be satisfied, in its sole and absolute discretion, with the Inspections 

and shall have not terminated this Agreement during the  Inspection Period, as 
the same may be extended by Buyer; 
 

(ii) The  Zoning  Condition  shall  have  been  satisfied  as  provided  in  Paragraph  6(c) 
above; 

 
(iii) The City shall have (1) purchased (or scheduled to close simultaneously with the 

Closing  hereunder)  the  Property  and  (2)  closed  (or  scheduled  to  close 
simultaneously  with  the  Closing  hereunder)  the  sale  of  Lot  A  (as  shown  on 
Exhibit A) to Northport Holding, LLC; 

 
(iv) The  Survey  Condition  shall  have  been  satisfied  as  provided  in  Paragraph  8(a) 

above;  
 

(v) The  Subdivision  Condition  shall  have  been  satisfied  as  provided  in  Paragraph 
8(b) above; 

 
(vi) The  Property  shall  have  been  subjected  to  and  encumbered  by  the  CC&Rs  

pursuant  to  an  amendment  thereto  which  shall  have  been  recorded  in  the 
Probate Office; 

 
(vii) The  Restrictive  Covenants  for  the  Property  shall  have  been  executed  by  all 

parties thereto in form for recordation in the Probate Office; and 
 

(viii) All approvals from the ARC (Architectural Review Committee) established under 
the CC&Rs  shall have been approved  for  the development of  the Property by 
Buyer. 

 
b. If, for any reason, all of the Conditions have not been satisfied (or waived in writing by 

both Seller and Buyer) by the Closing Date, this Agreement shall automatically 
terminate, be deemed cancelled, terminated, null and void and of no further force and 
effect, the Earnest Money and any Inspection Period Extension Fees paid by Buyer shall 
be refunded to Buyer and neither party shall have any further obligations or liabilities to 
the other hereunder except for the indemnification obligations set forth in Paragraph 
6(a)(i) above. 
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c. Seller and Buyer both covenant and agree to use commercially reasonable efforts and 
cooperate with each other in satisfying all of the Conditions, including, specifically, 
executing any and all documents, instruments and agreements which may be 
reasonably required by the other party in order to satisfy the Conditions. 

 
d. Notwithstanding anything provided in this Agreement to the contrary, upon the 

satisfaction of all of the Conditions, then (i) the Closing shall occur on the date which is 
thirty (30) days following the satisfaction of the Conditions, (ii) the Inspection Period 
shall be deemed to have expired on the date on which all of the Conditions have been 
satisfied, and (iii) the First Extension, the Second Extension, and the Third Extension 
shall automatically expire, be deemed null and void and may not be exercised by Buyer. 

     

28. ACCEPTANCE:  This Agreement represents an offer to purchase real property made by 
Buyer to Seller and shall expire if not accepted by Seller on or before ____________, 2014 at 
5 p.m. Central Daylight Savings Time.  The date on which Seller executes and returns a 
signed original to Buyer shall be the Contract Date.  This Agreement may be extended by 
Buyer by written amendment if executed prior to the above time of expiration. 
 

[The remainder of this page has been left intentionally blank] 
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IN WITNESS WHEREOF, Seller and Buyer have executed this Agreement in the day and year 
first written above. 
 
          BUYER: 
     
          CAMERON GENERAL CONTRACTORS, INC., 
          a Nebraska corporation 
 
 
          By:________________________________________ 
            Breck C. Collingsworth, CEO 
 
          Date:______________________________________ 
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SELLER: 

           
CITY OF VESTAVIA HILLS, ALABAMA, an Alabama municipal 
corporation 

 

By:                  
Printed Name:              
Its:                   

 
By:                  
Printed Name:              
Its:                 

             
 
          Date:______________________________________ 
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EXHIBIT “A” 
 
The Property is part of the real property located at 4320 Caldwell Mill Road in Vestavia Hills, AL 35243 
(Parcel ID# 28 00 34 2 000 001.001), consisting of approximately 22.1 acres of which Buyer desires to 
purchase the approximately 8.3 acre parcel shown below as Lot C below. 
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ORDINANCE NUMBER 2530 
 

AN ORDINANCE FINDING AND DETERMINING THAT REAL 
PROPERTY (“PORTIONS OF PATCHWORK FARMS PUD”) BEING 
VACANT PROPERTY SITUATED AT CALDWELL MILL ROAD AND 
CAHABA RIVER ROAD COMMONLY REFERRED TO AS 
PATCHWORK FARMS, VESTAVIA HILLS, ALABAMA OWNED BY 
THE CITY OF VESTAVIA HILLS AND THE VESTAVIA HILLS BOARD 
OF EDUCATION BUT UNDER CONTRACT TO PURCHASE BY THE 
CITY OF VESTAVIA HILLS, ALABAMA IS SURPLUS AND IS NOT 
NEEDED FOR PUBLIC OR MUNICIPAL PURPOSES; TO DECIDE 
WHETHER OR NOT THE PURCHASE OF A PORTION OF SAID 
PROPERTY BY DANIEL CORPORATION (“DANIEL”) PURSUANT TO 
A REAL ESTATE PURCHASE AGREEMENT BETWEEN THE CITY OF 
VESTAVIA HILLS, ALABAMA AND DANIEL, WILL PROMOTE THE 
ECONOMIC DEVELOPMENT OF THE CITY; WILL SERVE AS A 
VALID AND SUFFICIENT PUBLIC PURPOSE NOTWITHSTANDING 
ANY INCIDENTAL BENEFIT ACCRUING TO ANY PRIVATE ENTITY 
OR ENTITIES; AND WILL BENEFIT THE PUBLIC AND PROMOTE 
THE PUBLIC WELFARE OF THE CITY OF VESTAVIA HILLS; AND 
TO AUTHORIZE AND DIRECT THE MAYOR AND CITY MANAGER 
TO EXECUTE AND DELIVER THE AGREEMENT. 
 

 THIS ORDINANCE NUMBER 2530 is approved and adopted by the City Council of 

the City of Vestavia Hills, Alabama on this the 25th day of August, 2014. 

WITNESSETH THESE RECITALS: 
 

 WHEREAS, the City of Vestavia Hills owns approximately 36 +/- acres of vacant 

property located within the Patchwork PUD and the Vestavia Hills Board of Education owns a 

22+/- acre site known as the “School Parcel at Patchwork Farms” and  

WHEREAS, on July 31, 2014, the City Council of the City of Vestavia Hills,  adopted 

and approved Resolution Number 4606 authorizing the Mayor and City Manager to execute and 

deliver an Agreement of Purchase and Sale (“Agreement”) with the Vestavia Hills Board of 

Education for the purchase and ultimate development of the “School Parcel” at Patchwork Farms 

located along Caldwell Mill Road in the City of Vestavia Hills, Jefferson County, Alabama 

constituting of approximately 22.19± acres, which a copy of said Agreement and legal 

description of property is marked as “Exhibit A” and is attached to and incorporated into this 

Ordinance Number 2530 as though written fully therein; and 

 WHEREAS, the City Council hereby acknowledges that the purpose of this purchase is 

for the ultimate economic development of the Patchwork Farms PUD; and 
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 WHEREAS, a Real Estate Purchase Agreement Between the City of Vestavia Hills, 

Alabama and Daniel, (hereinafter referred to collectively as the “Agreement”) has been 

presented to this Council and a copy of said Agreement is marked as “Exhibit B” and is attached 

to and incorporated into this Ordinance Number 2530 as though fully written therein; and 

 WHEREAS, the Mayor and City Council of the City of Vestavia Hills, Alabama find 

and determine that the Property described in Exhibit B is surplus and is not needed for municipal 

or public purposes; and 

 WHEREAS, the execution and delivery of the Agreement was considered at a public 

hearing held on Monday, August 25, 2014, at the Vestavia Hills Municipal Center located at 513 

Montgomery Highway in the City of Vestavia Hills, Alabama beginning at 5:00 p.m.; and 

 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF VESTAVIA HILLS, ALABAMA AS FOLLOWS: 

1. The City Council of the City of Vestavia Hills, Alabama finds and determines that 

the Property more particularly described in Exhibit B which is owned by the City of Vestavia 

Hills is surplus and is not needed for municipal or public purposes; and 

2. The City Council further finds that the property that is under contract by the City 

to purchase from the Vestavia Hills Board of Education and, once the sale is closed, that the 

property is surplus and is not needed for municipal or public purposes; and 

 3. A public hearing was held by the Vestavia Hills City Council on Monday, August 

25, 2014, at the Vestavia Hills Municipal Center located at 513 Montgomery Highway in the 

City of Vestavia Hills, Alabama beginning at 5:00 p.m to consider the enactment of this 

Ordinance, the execution and delivery of the Agreement and the matters required to be 

considered. 

 4. The City finds and determines that the sale of the property described in Exhibit B 

with Daniel pursuant to the terms and conditions in said Agreement, will: 

   (a) Promote the economic development of the City of Vestavia Hills, 
Alabama; and 
 
   (b) Serve as a valid and sufficient public purpose; and 
 
   (c) Benefit the public and promote the public welfare of the City of 
Vestavia Hills, Alabama; and 
 
   (d) Promote commercial development and the stimulation of the local 
economy; and 
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   (e) Increase employment opportunities and create jobs in the City; and 
 
   (f) Increase the City’s tax base, which will result in additional tax 
revenues for the City; and 
 
   (g) Promote the location, relocation, expansion and retention of 
commercial enterprises in the City. 
 
 4. The Mayor and City Manager are hereby authorized and directed to execute and 

deliver the written Real Estate Purchase Agreement between City of Vestavia Hills and Daniel 

marked as Exhibit B and attached hereto. 

 5. If any part, section or subdivision of this Ordinance shall be held unconstitutional 

or invalid for any reason, such holding shall not be construed to invalidate or impair the 

remainder of this Ordinance which shall continue in full force and effect notwithstanding such 

holding. 

 6. The provision of the Ordinance shall become effective immediately upon the 

passage and approval thereof by the City Council of the City of Vestavia Hills, Alabama and the 

publication and/or posting thereof as required by Alabama law. 

 DONE, ORDERED, APPROVED and ADOPTED, on this the 25th day of August, 

2014. 

 
 
 
 
       ____________________________________ 
       Alberto C. Zaragoza, Jr. 
       Mayor 
ATTESTED BY: 
 
 
 
 
 
_________________________________________ 
Rebecca Leavings 
City Clerk 
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CERTIFICATION: 
 
 I, Rebecca Leavings, as Acting City Clerk of the City of Vestavia Hills, Alabama, hereby 
certify that the above and foregoing copy of 1 (one) Ordinance # 2530 is a true and correct copy 
of such Ordinance that was duly adopted by the City Council of the City of Vestavia Hills on the 
25th day of August, 2014 as same appears in the official records of said City. 
 
 Posted at Vestavia Hills Municipal Center, Vestavia Hills Library in the Forest, New 
Merkle House and Vestavia Hills Recreational Center this the ______ day of ______________, 
2014. 
 
 
 
      Rebecca Leavings 
      City Clerk 
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PURCHASE AND SALE AGREEMENT 
 
  THIS PURCHASE AND SALE AGREEMENT (this “Agreement”) is made and 
entered into as of this __ day of _____________, 2014 by and between CITY OF VESTAVIA 
HILLS, ALABAMA, an Alabama municipal corporation (“Seller”), and DANIEL REALTY 
COMPANY, LLC, an Alabama limited liability company (“Purchaser”). 
 

R E C I T A L S: 
 

Seller has heretofore entered into an Agreement of Purchase and Sale (the “School Board 
Agreement”) with The Board of Education of the City of Vestavia Hills, Alabama (the “BOE”) 
pursuant to which the BOE has agreed to sell and Seller has agreed to purchase approximately 
22.19 acres of real property (the “School Property”) owned by the BOE which is more 
particularly shown in Exhibit A attached hereto and incorporated herein by reference.  As 
reflected in Exhibit A hereto, the School Property consists of three (3) proposed lots reflected as 
Lots A, B and C (individually, “Lot A”, “Lot B” and “Lot C”), as well as a proposed roadway 
providing access to Lot A, Lot B and Lot C. 
 

Contemporaneously herewith, Seller has entered into a Project Development and 
Exchange Agreement (the “Northport Agreement”) with Northport Holding, LLC (“Northport”) 
pursuant to which Seller and Northport have agreed to enter into an exchange transaction 
whereby (a) Seller has agreed to convey to Northport Lot A within the School Property and (b) 
Northport has agreed to convey to the City Lot 1C, according to the Patchwork Farms Lot 1 
Resurvey Final Plat, as recorded in Map Book 235, Page 45 in the Office of the Judge of Probate 
of Jefferson County, Alabama (the “Existing Northport Lot”).  As part of the Exchange 
Agreement, Seller and Northport will enter into a Special Economic Development Agreement 
(the “Economic Development Agreement”; and, together with the Northport Agreement, 
collectively, the “Exchange Agreement”) substantially in the form attached as an exhibit to the 
Northport Agreement.  

 
 Contemporaneously herewith, Seller has entered into a Real Estate Purchase Agreement 
(the “CGC Agreement”) with Cameron General Contractors, Inc. (“CGC”) pursuant to which 
Seller has agreed to sell and convey to CSC Lot C within the School Property.   
 

Seller is the owner of Lot 1B, according to the Patchwork Farms Lot 1 Resurvey Final 
Plat, as recorded in Map Book 235, Page 45 in the Office of the Judge of Probate of Jefferson 
County, Alabama (the “Remaining Retail Lot”) which is situated adjacent to and contiguous with 
the Existing Northport Lot (which Resurvey Retail Lot and the Existing Northport Lot are 
hereinafter sometimes collectively referred to as the “Retail Lots”). 
 
 Seller is also the owner of that certain real property (the “Seller’s Property”) situated in 
the City of Vestavia Hills, Jefferson County, Alabama which consists of the Acreage Parcel (the 
“Acreage Parcel”) and Lot 3A (“Lot 3A”), Lot 3B (“Lot 3B)”, and Lot 3C (“Residential Lot 
3C”), according to the Patchwork Farms Lot 3 Resurvey Final Plat as recorded in Map Book 
236, Page 44 in the Office of the Judge of Probate of Jefferson County Alabama, which are also  
shown on Exhibit B attached hereto and incorporated herein by reference. 
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The School Property, the Retail Lots, the Seller’s Property, together with (a) the 

approximately 16.03 acres, more or less, of real property previously sold by Seller to LTF Real 
Estate Company, Inc. for a health club and/or office uses and (b) the five (5) residential lots 
previously sold by Seller to NSH Corp. for detached single-family purposes, constitute all of the 
real property subject to the PUD Plan, as hereinafter defined, and is commonly known as 
Patchwork Farms (“Patchwork Farms”). 
 

Seller and Purchaser have heretofore entered into a Master Development and Brokerage 
Services Agreement (the “Master Development Agreement”) which, among other things, (a) 
provided that Purchaser would provide various development management services to Seller in 
connection with the further development and sale of those portions of Patchwork Farms owned 
by Seller and (b) contained a right of first offer (the “Right of First Offer”) granted by Seller to 
Purchaser to purchase all of the Patchwork Farms property owned by Seller.  
 
 Subject to the satisfaction of the Conditions, as hereinafter defined, and the remaining 
terms and provisions of this Agreement, Seller desires to sell and Purchaser desires to purchase 
the following real property (collectively, the “Property”): 
 
  (a) Lot B of the School Property; 
  (b) The Retail Lots; and 
  (c) Lot 3B (subject to the resubdivision of the same pursuant to Paragraph 4  
   below). 
 
 Exhibit C attached hereto and incorporated herein by reference is a copy of the proposed 
Conceptual Development Plan for Patchwork Farms set forth in the PUD Plan, as hereinafter 
defined, and reflects the general location of the Property as of the date of this Agreement. 
 
 Following the consummation of the transaction contemplated by this Agreement, Seller 
shall retain ownership of Lot 3A and the Acreage Parcel (subject to the resubdivision of the same 
pursuant to Paragraph 4 below) and Residential Lot 3C, all of which will constitute the Nature 
Park Parcel (the “Nature Park Parcel”), as defined in the PUD Plan (as defined in Paragraph 
8(a)(ii) below). 
 
 NOW, THEREFORE, in consideration of the mutual promises, covenants and 
agreements hereinafter set forth, the parties agree as follows: 
 

1. Sale and Purchase.  Seller agrees to sell and convey to Purchaser, and 
Purchaser agrees to purchase and acquire from Seller, the Property for the Purchase Price, as 
hereinafter defined, subject to and upon the terms and conditions hereinafter set forth.   
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2. Earnest Money. 
 

(a) Contemporaneously herewith, Purchaser has deposited with Land 
Title Company of Alabama, as agent for First American Title Insurance Company (the “Title 
Company”), the sum of One Hundred and No/100 Dollars ($100.00)(the “Earnest Money”).  The 
Earnest Money shall be held in trust by the Title Company in a non-interest bearing account, 
subject to the terms and provisions set forth in the Agreement.  The Earnest Money shall be paid 
to Seller or Purchaser, as applicable, as hereinafter provided.  

 
(b) The Title Company shall hold possession of, keep, deliver and 

dispose of the Earnest Money subject to the terms and conditions of this Agreement and shall 
otherwise deal with the parties hereto fairly and impartially according to the intent of the parties 
as herein expressed; provided, however, that the Title Company is to be considered as a 
depository only, shall not be deemed to be a party to this Agreement except for the purposes of 
holding the Earnest Money and issuing the Title Commitment and the Title Policy, as such terms 
are hereinafter defined, and shall not be responsible or liable in any manner whatsoever for the 
sufficiency, manner of execution or validity of any written instructions, certificates or any other 
documents received by it, nor as to the identity, authority or rights of any persons (other than the 
Title Company) executing this Agreement.  The Title Company shall be entitled to rely at all 
times on instructions given by Seller and/or Purchaser, as the case may be and as required 
hereunder, without any necessity of verifying the authority therefore.   

 
(c) In taking or omitting to take any action whatsoever hereunder with 

respect to the disbursement of the Earnest Money, the Title Company shall be protected in 
relying upon any notice, paper or other document believed by it to be genuine, or upon evidence 
deemed by it to be sufficient, and in no event shall the Title Company be liable hereunder for any 
act performed or omitted to be performed by it hereunder in the absence of gross negligence or 
bad faith.  The Title Company may consult with counsel in connection with its duties hereunder 
and shall be fully protected in any act taken, suffered or permitted by it in good faith and without 
gross negligence in accordance with the advice of such counsel.  
 

3. Purchase Price.   
 

(a) Subject to the provisions of Paragraph 3(b) below, the purchase 
price (the “Purchase Price”) for the Property to be paid by Purchaser to Seller on the Closing 
Date, as hereinafter defined, shall be an amount equal to Four Million Three Hundred Forty 
Thousand One Hundred Eighty-Three and 82/100 Dollars ($4,340,183.82).  The Purchase Price 
shall be paid by Purchaser to Seller on the Closing Date by wire transfer of immediately 
available federal funds to an account (or accounts) designated by Seller, subject to such credits, 
prorations and adjustments as provided in this Agreement.   

 
(b) Pursuant to the terms and provisions of the Exchange Agreement 

and the CGC Agreement (collectively, the “Existing Agreements”), Seller is obligated to perform 
the “Infrastructure Work”, as defined in each of the Existing Agreements (the “Infrastructure 
Work”), as additional consideration to Northport and CGC to consummate the transactions 
contemplated by the Exchange Agreement and the CGC Agreement, respectively.  Within forty-
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five (45) days from the date of this Agreement, Seller and Purchaser shall mutually determine the 
estimated costs of the Infrastructure Work.  To the extent Seller and Purchaser agree during the 
Inspection Period that Purchaser shall undertake the Inspection Work, then (i) Purchaser shall 
assume all of Seller’s obligations under the Existing Agreements to perform the Infrastructure 
Work and (ii) the Purchase Price shall be reduced by the amount mutually agreed to by Seller 
and Purchaser as the estimated costs to perform the Infrastructure Work.  To the extent 
Purchaser, with Seller’s consent, elects to assume Seller’s obligations to perform the 
Infrastructure Work, then the provision of Paragraph 13 below shall be applicable.   

 
4. Subdivision Matters.   

 
(a) During the Inspection Period, Purchaser shall determine the extent 

of any wetland areas situated on or within Lot 3B.  To the extent Purchaser determines that 
wetland areas are located on Lot 3B which would adversely affect Purchaser’s proposed 
development of up to 270 multi-family residential units on Lot 3B, then Seller agrees to cause 
Lot 3A and Lot 3B to be resubdivided to add additional property to Lot 3B pursuant to a 
subdivision plat (the “Subdivision Plat”) to be prepared by Goodwyn, Mills and Cawood, Inc. 
(“GMC”).  The Subdivision Plat must be approved by both Seller and Purchaser and must reflect 
that the Nature Park Parcel (which, for purposes of the PUD Plan, shall be deemed to include the 
Acreage Parcel) consists of at least eight (8.00) acres.  Once the Subdivision Plat is approved by 
Seller and Purchaser, Seller agrees to submit the same to the Planning and Zoning Commission 
of Seller (the “Planning Commission”) for approval.  All costs and expenses of preparing and 
recording the Subdivision Plat in the Office of the Judge of Probate of Jefferson County, 
Alabama (the “Probate Office”), shall be paid for by Seller. 

 
(b) Upon approval of the Subdivision Plat by Seller, Purchaser and the 

Planning Commission and the recordation of the same in the Probate Office, the newly-created 
lot set forth on the Subdivision Plat (which will then include portions of Lot 3A and all of Lot 
3B) shall be substituted as the legal description for Lot 3B.   

 
5. Title Matters.  Within 14 days from the date of this Agreement, Purchaser 

shall order a title insurance commitment (the “Title Commitment”) for the issuance by the Title 
Company of an owner’s title insurance policy (the “Title Policy”), in the amount of the Purchase 
Price covering title to the Property.  Except for the elimination of any existing mortgages, liens 
or other encumbrances encumbering the Property which were created by Seller which can be 
removed by the payment of money and any subsequent title matters affecting the Property 
created by Seller after the issuance of the Title Commitment (collectively, the “Existing 
Mortgages and Subsequently-Created Title Exceptions”), Seller shall have no obligation to take 
any affirmative action to eliminate any title objections or exceptions of Purchaser.  The costs of 
any title search fees, copying costs, the issuance of the Title Commitment, and the premium for 
the Title Policy shall be paid for by Seller.  Any additional title insurance coverage (including 
any mortgagee’s title policies) and any title endorsements or special coverages required by 
Purchaser shall be paid for solely by Purchaser. 
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6. Inspection Period. 
 

(a) Subject to Purchaser’s satisfaction of the requirements set forth in 
Paragraph 6(e) below, during the period of time beginning on the date hereof and ending at 5:00 
p.m. Central Standard/Daylight Savings Time on the Closing Date (the “Inspection Period”), 
Purchaser, Purchaser's authorized agents and employees, as well as others authorized by 
Purchaser, shall have the right, at Purchaser's sole cost and expense, to enter upon the Property 
and conduct such tests, evaluations, inspections, investigations and reviews of the Property 
(collectively, the “Inspections”) as Purchaser may desire.  The Inspections may include, without 
limitation, obtaining all necessary consents and approvals of proposed development plans for the 
Property, reviewing and approving the Title Commitment and the Subdivision Plat, obtaining 
any and all consents and approvals which Purchaser may elect to obtain pursuant to the CC&Rs, 
as hereinafter defined, evaluating and/or conducting all architectural, engineering, topographical, 
geological, survey, wetlands, floodway, soil, surface, subsurface, environmental, storm water 
drainage, traffic, utility availability, zoning and subdivision inquiries and otherwise conducting 
and performing all other tests and evaluations affecting the Property as Purchaser may require.  
Purchaser covenants and agrees to promptly repair any physical damage to the Property caused 
by, arising out of or resulting from any of the Inspections.  Purchaser does hereby indemnify, 
agree to defend and hold Seller harmless from and against any and all claims, costs, expenses 
and liabilities, including reasonable attorneys' fees and expenses suffered, paid or incurred by 
Seller arising out of or by virtue of (i) any injury or damage to person (including death) or 
property caused by any act or omission of Purchaser, its agents, employees, representatives or 
contractors in conducting or performing any of the Inspections, (ii) Purchaser's failure to pay all 
bills, invoices, costs and other charges relating to the Inspections and (iii) Purchaser’s failure to 
repair and replace any damage to the Property caused by, resulting from or arising out of any of 
the Inspections.  The indemnification obligations of Purchaser set forth herein shall survive the 
Closing or the termination and cancellation of this Agreement. 

 
(b) If, at any time on or before the expiration of the Inspection Period, 

Purchaser determines, in its sole and absolute discretion, that the results or findings of any of the 
Inspections or any other matters or things relating to the Property or Purchaser’s acquisition of 
the Property for Purchaser’s intended use are unacceptable to Purchaser, then Purchaser shall 
have the unqualified right, at its option, to cancel and terminate this Agreement upon written 
notice to Seller given at any time on or before the expiration of the Inspection Period in which 
event the Earnest Money shall be promptly returned to Purchaser, this Agreement shall be 
deemed canceled and terminated and, except for the indemnification obligations of Purchaser set 
forth in Paragraph 6(a) above, neither party shall have any further obligation or liability to the 
other hereunder.  If, for any reason, Purchaser does not timely exercise its right to cancel and 
terminate this Agreement on or before the expiration of the Inspection Period, then Purchaser 
shall be deemed to have accepted the condition of the Property and all Inspections of the 
Property and shall be deemed to have elected to proceed to Closing. 

 
(c) Seller covenants and agrees to provide to Purchaser within 14 days 

from the date of this Agreement (and within 14 days after receipt of any of the following 
documents, instruments and agreements obtained by Seller after the date of this Agreement), 
without warranty as to the contents thereof, any and all documents, instruments and agreements 
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in Seller’s possession or control (or about at any time after the date of this Agreement) relating to 
the Property, including, without limitation, surveys, title insurance commitments and policies, 
environmental studies, soils reports and topographic surveys, and documentation relating to the 
current zoning of the Property (the “Seller’s Property Information”).  Purchaser acknowledges 
and agrees that all of the Seller’s Property Information provided by Seller, its agents, employees 
or representatives to Purchaser or to any third parties shall be and is provided without warranty 
as to any of the matters set forth therein and Purchaser hereby acknowledges and agrees that no 
warranties, either express or implied, shall be deemed to have been given or made by Seller, its 
agents, employees or representatives as to the content, authenticity, truthfulness, correctness or 
otherwise with respect to any of the Seller’s Property Information.  In the event the Closing 
hereunder does not occur for any reason, Purchaser agrees to return to Seller all of the Seller’s 
Property Information. 

 
(d) To the extent the Closing does not occur for any reason, Purchaser 

agrees to deliver to Seller copies of any and all title insurance commitments, surveys, 
topographic surveys, reports, investigations, engineering reports, environmental reports, soils 
reports, documentation relating to the zoning and proposed annexation and rezoning of the 
Property and any other documentation or information relating to the Property obtained by 
Purchaser during the Inspection Period. 

 
(e) Prior to entry upon the Property, Purchaser shall deliver to Seller a 

certificate of insurance confirming that Purchaser maintains commercial general liability 
insurance with limits of at least One Million Dollars ($1,000,000.00) for bodily or personal 
injury or death, and property damage, which shall include contractual liability insurance with 
respect to Purchaser’s indemnification obligations under this Agreement, naming Seller as an 
additional insured thereunder, which commercial general liability insurance policy shall remain 
in full force and effect until the earlier of either the Closing or the termination of this Agreement. 
 

7. Condition of Property.  Except as otherwise provided in Paragraph 13 
below, Purchaser acknowledges and agrees that (a) Seller has not made and does not make any 
covenant, representation or warranty, either express or implied, regarding the physical condition 
of the Property or any portion thereof, the suitability of the Property for any particular purpose or 
use whatsoever,  utility availability for the Property, whether the Property is subject to surface or 
subsurface contamination by toxic or hazardous waste or with respect to any other matters 
affecting the Property or Purchaser’s contemplated use thereof, (b) Purchaser has been given the 
absolute and unfettered right during the Inspection Period to conduct such Inspections of the 
Property as Purchaser, in its sole discretion, may determine necessary in order to satisfy itself of 
all conditions and other aspects of the Property and (c) Purchaser has available to it such 
resources, expertise, consultants and advisors so that it can make a sound and reasoned judgment 
as to the condition of the Property as well as to all economic conditions, suitability requirements 
and all other matters affecting the use, development and ownership of the Property.  Except as 
provided in Paragraph 13 below, Purchaser acknowledges and agrees that the Property is to be 
sold and conveyed to, and accepted by, Purchaser in its present condition, “AS IS, WHERE IS 
AND WITH ALL FAULTS”, and Purchaser hereby assumes the risk that adverse physical 
characteristics and existing conditions may have not been revealed by the Inspections.   
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8. Conditions to Closing.   

(a) Notwithstanding anything provided in this Agreement to the 
contrary, the obligations of the parties hereto shall be subject to and conditioned upon the 
following conditions precedent (collectively, the “Conditions”) being satisfied no later than the 
Closing Date: 

 
(i) Purchaser shall be satisfied, in its sole and absolute 

discretion, with the Inspections undertaken by Purchaser with respect to the 
Property pursuant to Paragraph 6 above;  

 
(ii) The First Amendment to Planned Unit Development 

Zoning Application Development Plan (the “First Amendment”) which modifies 
and amends the Patchwork Farm Planned Unit Development Zoning Application 
and Development Plan dated December 3, 2008, as revised on February 26, 2009 
(collectively, with the First Amendment, the “PUD Plan”) must have been 
approved by the Planning Commission and the City Council of Seller;  
 

(iii) The subdivision plat for the School Property shall 
have been approved by the Planning Commission and recorded in the Probate 
Office; 
 

(iv) Seller shall have purchased and acquired from the  
BOE all of the School Property in accordance with the terms and provisions of the 
School Board Agreement; 
 

(v) The transaction contemplated by the Exchange 
Agreement between Seller and Northport shall have been consummated and Seller 
shall have transferred and conveyed to Northport Lot A of the School Property 
and Northport shall have transferred and conveyed to Seller the Existing 
Northport Lot;  
 

(vi) The transaction contemplated by the CGC 
Agreement shall have been consummated and the City shall have sold and 
conveyed Lot C to CGC; 
 

(vii) The Subdivision Plat shall have been approved by 
Seller, Purchaser and the Planning Commission and recorded in the Probate 
Office; 
 

(viii) All of the Property shall have been subjected to and 
encumbered by the CC&Rs, as hereinafter defined, pursuant to an amendment 
thereto which shall have been recorded in the Probate Office, the form of which 
shall be provided to Purchaser during the Inspection Period and must be approved 
by Purchaser no later than the Closing Date;  
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(ix) The Northport Restrictive Covenants, as hereinafter 
defined, shall have been executed and recorded in the Probate Office, the form of 
which shall be provided to Purchaser during the Inspection Period and must be 
approved by Purchaser no later than the Closing Date; and 
 

(x) Jefferson County, Alabama shall have executed a 
termination agreement in form reasonably acceptable to Purchaser pursuant to 
which Jefferson County, Alabama  will release all easement rights in and to any 
sanitary sewer easements or rights of entry presently encumbering portions of Lot 
3B. 

(b) If, for any reason, all of the Conditions have not been satisfied by 
the Closing Date (unless both Seller and Purchaser waive in writing all Conditions that have not 
been satisfied by the Closing Date), then this Agreement shall automatically terminate, be 
deemed cancelled, null and void and of no further force or effect and neither party shall have any 
further obligations or liabilities to the other hereunder except for the indemnification obligations 
of Purchaser set forth in Paragraph 6(a) above. 

 
(c) Seller and Purchaser both covenant and agree to use commercially 

reasonable efforts and cooperate with each other in satisfying all of the Conditions, including, 
specifically, executing any and all documents, instruments and agreements which may be 
reasonably required by the other party in order to satisfy the Conditions. 
 

9. Closing.   
 

(a) Subject to the satisfaction of the Conditions (or the written waiver 
by both Purchaser and Seller of the Conditions) and the terms and provisions of Paragraph 9(d) 
below, the consummation of the transactions contemplated herein (the “Closing”) shall take 
place at the offices of Seller, 513 Montgomery Highway, Vestavia Hills, Alabama 35216 on or 
before November 1, 2014 (the “Closing Date”); provided, however, that with the prior written 
consent and approval of both Seller and Purchaser, the Closing Date may be extended to a date 
mutually acceptable to both Seller and Purchaser.   

 
(b) Notwithstanding anything provided in this Agreement to the 

contrary, upon the satisfaction of all of the Conditions, (i) the Closing shall occur on, and the 
Closing Date shall be, the date which is thirty (30) days following the satisfaction of all of the 
Conditions and (ii) the Inspection Period shall be deemed to have expired on the date on which 
all of the Conditions have been satisfied. 

 
(c) At the Closing, Seller shall deliver to Purchaser the following: 

 
(i) A statutory warranty deed (the “Deed”) conveying 

good and marketable fee simple title to the Property to Purchaser free and clear of 
all liens and encumbrances except for the following (collectively, the “Permitted 
Exceptions”):  (1) current and future years' ad valorem taxes and assessments, (2) 
all matters which would be disclosed or set forth on a current survey of the 
Property, (3) all easements, restrictions, reservations, rights-of-way and other 
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matters of record, (4) the CC&Rs, as hereinafter defined, (5) the Declaration of 
Restrictive Covenants dated as of April 16, 2012 (the “Restrictive Covenants”), 
recorded in Bk: LR201212, Page 22953 in the Probate Office and (6) a 
Declaration of Restrictive Covenants (the “Northport Restrictive Covenants”) 
prohibiting the operation of a skilling nursing home facility on any portion of the 
Property for as long as Lot A is principally used as a skilled nursing home facility, 
the form of which shall be submitted to Purchaser for approval prior to the 
expiration of the Inspection Period.  Notwithstanding anything provided herein to 
the contrary, the revised legal description of Lot 3B, as set forth on the 
Subdivision Plat, shall be utilized in the Deed for such portion of the Property;   

 
(ii) An owner's affidavit in the form attached hereto as 

Exhibit D and incorporated herein by reference; 
 

(iii) Such authorization as the Title Company may deem 
reasonably necessary to evidence the authorization of Seller to deliver the Deed 
and the other Closing documents; 
 

(iv) A non-foreign transferor affidavit in compliance 
with the provisions of the Foreign Investment in Real Property Tax Act of 1980, 
as amended; and 
 

(v) A real estate broker affidavit in form reasonable 
acceptable to the Title Company. 

 
(d) At the Closing, Purchaser shall deliver to Seller (i) by wire transfer 

to an account (or accounts) designated by Seller, currently available federal funds in an amount 
equal to the Purchase Price (less the Earnest Money) subject to such credits, prorations and 
adjustments as are provided herein, (ii) such other documents as may be reasonably required to 
properly consummate the purchase and sale transaction contemplated herein or which may be 
required by the Title Company, and (iii) to the extent Purchaser and Seller have agreed that 
Purchaser will assume Seller’s obligations to perform the Infrastructure Work, an assumption 
agreement pursuant to which Purchaser will assume all of Seller’s obligations under the Existing 
Agreements to perform the Infrastructure Work which will include the provisions of Paragraph 
13(c) and 13(d) below.  At the Closing, the Title Company shall deliver the Earnest Money to 
Seller.   

 
(e) The Property (other than the Existing Northport Lot) is currently 

exempt from ad valorem taxes and, accordingly, there shall be no proration of ad valorem taxes 
at the Closing except for ad valorem taxes for the current year for the Existing Northport Lot, 
which ad valorem taxes shall be prorated as of the Closing Date on the basis of the most recent 
tax bill for the Existing Northport Lot with all municipal ad valorem taxes deemed paid in 
advance and all state and county ad valorem taxes deemed paid in arrears for proration purposes. 

 
(f)   Except as otherwise provided herein to the contrary, Purchaser 

and Seller shall be responsible for their own respective attorneys' fees.  The costs of the Title 
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Policy and any other title coverages and endorsements shall be paid by as provided in Paragraph 
4 above.  Seller shall pay for the costs of preparing and recording the Subdivision Plat, the First 
Amendment and the amendment to the CC&Rs.  Purchaser shall pay all costs and expenses 
relating to the Inspections and the recording fees and taxes for recording the Deed.     

 
(g) Seller and Purchaser acknowledge and agree that pursuant to the 

terms and provisions of the Development Management Agreement, no brokerage fees or 
commissions shall be due and payable in connection with the sale of the Property by Seller to 
Purchaser. 

 
10. Default and Remedies.  

 
(a) In the event that Seller shall fail to consummate the transaction as 

contemplated herein for any reason other than Purchaser's default, then Purchaser may, as its sole 
and exclusive remedy, either (i) enforce this Agreement and the purchase and sale transaction 
contemplated herein by specific performance or (ii) terminate this Agreement, whereupon the 
Earnest Money and any Closing Extension Fees paid to Seller shall be promptly returned to 
Purchaser, this Agreement shall be deemed canceled and terminated and, except for the 
indemnification obligations of Purchaser set forth in Paragraph 6(a) above, neither party shall 
have any further obligation or liability to the other hereunder.  Purchaser hereby expressly 
waives any right to seek or obtain any monetary judgment or damages against Seller in the event 
of any default hereunder by Seller and acknowledges and agrees that no other damages, rights or 
remedies shall be collectible, enforceable or available to Purchaser; provided, however, that 
nothing contained in this Paragraph 10(a) shall be deemed to alter, limit or reduce the obligations 
of Seller set forth in Paragraph 13 below.   

 
(b) If, at any time after the expiration of the Inspection Period, 

Purchaser shall fail to perform its obligation to close the transaction contemplated herein for any 
reason other than Seller's default, then the Earnest Money shall be immediately delivered to 
Seller as liquidated damages in which event this Agreement shall automatically be deemed 
terminated and canceled and, except for the indemnification obligations of Purchaser set forth in 
Paragraph 6(a) above, neither party shall have any further obligation or liability to the other 
hereunder. Because of the difficulty, inconvenience and uncertainty of ascertaining actual 
damages, no other damages, rights or remedies shall in any case be collectible, enforceable or 
available to Seller and Seller agrees to accept and retain the Earnest Money as its total damages 
and relief hereunder in the event Purchaser fails to close the purchase and sale transaction 
contemplated herein; provided, however, that nothing contained in this Paragraph 10(b) shall be 
deemed to alter, limit or reduce the (i) indemnification obligations of Purchaser set forth in 
Paragraph 6(a) above or (ii) the obligations of Purchaser set forth in Paragraphs 13 below. 
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11. Possession.  Possession of the Property shall be given on the Closing 
Date, free of any tenancy, leases or rights of occupancy other than any such rights arising out of 
the Permitted Exceptions.   

 
12. CC&Rs and Restrictive Covenants. 
 
(a) Purchaser acknowledges and agrees that the Property is (or will be) 

subject to all of the terms and provisions of (i) the Patchwork Farm Commercial Declaration of 
Covenants, Conditions and Restrictions dated April 4, 2012 (the “CC&Rs”), as recorded in Bk: 
LR201212, Page 19387 in the Probate Office, (ii) the Restrictive Covenants and (iii) the 
Northport Restrictive Covenants.   

 
(b) Purchaser acknowledges and agrees that the CC&Rs require that all uses 

of the Property must be approved by the ARC, as defined in the CC&Rs.  Purchaser further 
acknowledges and agrees that the CC&Rs (or the Architectural Standards, as defined in the 
CC&Rs) shall be modified and amended to require that as part of any approval process relating 
to the development of the Retail Lots, the proposed developer must submit to the ARC and Seller 
fiscal impact models which include projected annual sales tax revenues to be generated to the 
City, which fiscal impact models, as well as all uses, including the representative tenant-mix and 
type of businesses, contemplated within the Retail Lots, must be approved by the ARC and 
Seller. 

  
(c) To the extent the Closing under this Agreement occurs, Seller agrees to 

appoint (i) one (1) individual designated by Purchaser as a member of the ARC, as defined in the 
CC&Rs, and (ii) one (1) individual designated by Purchaser as a member of the Board of 
Directors of the Patchwork Farm Commercial Association, Inc. (the “Association”).  Except for 
the above appointments, Seller shall retain all rights as “Developer” under the CC&Rs until the 
earlier of (1) such date as Seller desires to assign its “Developer” rights under the CC&Rs to 
Purchaser or (2) at such time as the initial build-out of the retail component of Patchwork Farms 
on the Retail Lots has occurred and the sales tax revenues projected in the fiscal impact models 
for such development approved by Seller and the ARC have been achieved for at least two 
consecutive years.  Upon the occurrence of the first of the foregoing, Seller agrees to transfer and 
assign to Purchaser, and Purchaser agrees to accept and assume, all of Seller’s right, title and 
interest as “Developer” under the CC&Rs. 
 

(d) Contemporaneously with the transfer and assignment by Seller to 
Purchaser of all of Seller’s right, title and interest as “Developer” under the CC&Rs, Seller 
agrees to convey by quitclaim deed to the Association the Acreage Parcel and the Nature Park 
Parcel, which areas will become Common Areas under the CC&Rs. 

 
13. Infrastructure Work and Other Improvements. 

 
(a) Pursuant to the terms and provisions of the Master Development 

Agreement, Seller and Purchaser have previously determined what will constitute the 
Infrastructure Work under the Existing Agreements and do hereby agree to continue to work 
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together during the Inspection Period to produce the Preliminary Plans, as defined in the Existing 
Agreements, for review by Northport and CGC. 

 
(b) To the extent Seller and Purchaser do NOT mutually agree pursuant to 

Paragraph 3(b) above that Purchaser will assume Seller’s obligations under the Existing 
Agreements to undertake and complete the Infrastructure Work required to be performed by 
Seller under the Existing Agreements, then: 

 
(i) Seller covenants and agrees to cause all of the 

Infrastructure Work to achieve Substantial Completion, as herein defined,  no 
later than 200 days following the Closing Date (the “Substantial Completion 
Date”), subject to extensions thereof as a result of any matters of Force Majeure, 
as hereinafter defined; provided, however, that Seller may elect to postpone 
application of the final seal coat to the Roads, as defined in the Existing 
Agreements, to a date after the Substantial Completion Date.  Substantial 
completion of the Infrastructure Work (“Substantial Completion”) shall be 
conclusively presumed to have occurred upon the issuance of a certificate or letter 
of substantial completion for all of the Infrastructure Work by GMC; and 

 
(ii) To the extent the Infrastructure Work has not achieved 

Substantial Completion by the Closing Date, Purchaser shall grant to Seller at the 
Closing a temporary construction easement over and upon those portions of the 
School Property owned by Purchaser for the purposes of allowing Seller to 
construct and complete the Infrastructure Work, which temporary construction 
easement shall automatically terminate on the earlier of Substantial Completion of 
the Infrastructure Work or 200 days following the Closing Date. 

 
(c) To the extent Seller and Purchaser mutually agree pursuant to Paragraph 

3(b) above that Purchaser will assume Seller’s obligations under the Existing Agreements to 
undertake and complete the Infrastructure Work required to be performed by Seller under the 
Existing Agreements, then: 
 

(i) Purchaser covenants and agrees to cause all of the 
Infrastructure Work to achieve Substantial Completion by the Substantial 
Completion Date, subject to extensions thereof as a result of any matters of Force 
Majeure; 

 
(ii) To the extent the Infrastructure Work has not achieved 

Substantial Completion by the Closing Date, Purchaser agrees to be bound by all 
of terms and provisions of the Existing Agreements regarding (1) the grant of 
temporary construction easements to CGC over and upon Lot B and the Road, as 
defined in the CGC Agreement, in accordance with the terms and provisions of 
the CGC Agreement and (2) the right of Northport and/or CGC to undertake and 
complete the Infrastructure Work to the extent the same is not completed by the 
Substantial Completion Date; and 
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(iii) Purchaser shall and does hereby indemnify, agree to defend 
and hold Seller harmless from and against any and all claims, costs, demands, 
actions, losses, liabilities, damages and expenses, including reasonable attorney’s 
fees and expenses, suffered, paid or incurred by Seller arising out of or by virtue 
of Purchaser’s failure to timely complete all of the Infrastructure Work in strict 
accordance with the terms and provisions of the Existing Agreements. 

 
(d) As used in this Agreement, the term “Force Majeure” means any delay 

caused, notwithstanding good faith efforts to avoid such delay, by acts of God, war, terrorism, 
casualty, shortages of material or labor, strikes, governmental approvals or moratorium, material 
default under this Agreement by either party or any other cause beyond the reasonable control of 
either party but specifically excluding as any matter of Force Majeure the unavailability of or 
inability to obtain financing or funding; provided, however, that no period of Force Majeure shall 
be deemed to occur unless a party has, within ten (10) days after the commencement of such 
period, given written notice to the other party of such commencement of such period; provided, 
further, that in no event shall a party be entitled to claim, in the aggregate, periods of Force 
Majeure in excess of three (3) months.  

 
(e) To the extent the Closing hereunder occurs, Seller and Purchaser agree to 

coordinate efforts in developing a plan for the improvement of the Nature Park Parcel and 
Acreage Parcel with walkways, paths, landscaping and other improvements (subject to the 
limitations set forth in the PUD Plan concerning the extent of such improvements) as well as 
determining funding sources for such improvements to the Nature Park Parcel and Acreage 
Parcel.  Following the Closing, Seller agrees to grant to Purchaser access easements (subject to 
the limitations set forth in the PUD Plan) providing pedestrian access easements through portions 
of the Nature Park Parcel in such locations as may be mutually acceptable to Seller and 
Purchaser and in accordance with easement agreements in form mutually acceptable to Seller 
and Purchaser.  In addition, to the extent the Closing hereunder occurs, Seller agrees to grant to 
Purchaser a permanent signage easement over and upon portions of the Acreage Parcel for 
monument signage, utilities and landscaping (collectively, the “Acreage Parcel Signage 
Improvements”) and a temporary access and construction easement over and upon the Acreage 
Parcel in order to construct and install the Acreage Parcel Signage Improvements at such time as 
Seller has approved the plans and specifications for the Acreage Parcel Signage Improvements, 
which such easement agreement shall be in form mutually acceptable to Seller and Purchaser. 

 
(f) Notwithstanding anything provided to the contrary in this Agreement or 

the Existing Agreements, to the extent any governmental agencies or authorities require any 
improvements of any nature be made to Caldwell Mill Road or Acton Road in connection with 
the development of the School Property or the completion of the Infrastructure Work, then the 
City covenants and agrees that it will, at its sole cost and expense, cause all such improvements  
to be timely undertaken and completed in accordance with all requirements of such 
governmental agencies or authorities.  In no event shall Purchaser have any obligation to 
undertake or complete any such required improvements. 

 
(g) In the event either Seller or Purchaser breaches or defaults in the 

performance of any of their respective covenants and agreements set forth in this Paragraph 13, 
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the non-defaulting party shall have the right to enforce the obligations of such defaulting party 
by any action or remedy available to such party, either at law or in equity, and the non-defaulting 
party shall also be entitled to recover from the defaulting party reasonable attorneys’ fees and 
expenses incurred by the non-defaulting party in enforcing the terms and provisions of this 
Paragraph 13. 
 

14. Miscellaneous. 
 

(a) Notices.  All notices required or permitted hereunder shall be in 
writing and shall be served on all of the parties hereto at the following addresses: 

If to Seller:  City of Vestavia Hills, Alabama 
   513 Montgomery Highway  
   Vestavia Hills AL 35216  
   Attention Mr. Butch Zaragoza, Mayor 
   Fax (205) 978-0189 
   Email:  butchzaragoza@ci.vestaviahills.al.us 
 
and   City of Vestavia Hills, Alabama 
   513 Montgomery Highway  
   Vestavia Hills AL 35216  
   Attention Mr. Jeff Downes, City Manager 
   Fax (205) 978-0189 
   Email:  jdownes@vahal.org 
 
With copies to: Stephen R. Monk  
   Bradley Arant Boult Cummings LLP  
   One Federal Place  
   1819 Fifth Avenue North  
   Birmingham, Alabama 35203  
   Fax (205) 488-6429 
   Email:  smonk@babc.com 
    
   Patrick H. Boone 
   215 Richard Arrington Jr., Blvd. N., Suite 705  
   Birmingham, Alabama 35203  
   Fax (205) 324-2295 
   Email:  patrickboone@bellsouth.net 
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 If to Purchaser:   Daniel Realty Company, LLC 
     3660 Grandview Parkway 
     Suite 100 
     Birmingham, Alabama 35243 
     Attn: Doug Neil, Vice President 
     Fax:  (205) 443-4615 
     Email:  dneil@danielcorp.com 

 With copies to:  Daniel Realty Company, LLC 
     3660 Grandview Parkway 
     Suite 100 
     Birmingham, Alabama 35243 
     Attn: Eric Johnson, Vice President 
     Fax:  (205) 443-6144 

   Email:  ejohnson@danielcorp.com 
 

 If to Escrow Agent:  Land Title Company of Alabama 
   600 North 20th Street, Suite 100 
   Birmingham, AL 35203 
   Attention:  Susan R. Gannett 
   Fax:  (205) 226-9280 
   Email:  srg@land-title.net 

 
Any such notices shall be deemed to be sufficiently given or served upon any party hereto when 
(i) sent by personal delivery to the address set forth above, (ii) deposited in the United States 
mail by registered or certified mail, return receipt requested, postage prepaid and addressed as 
provided above, (iii) deposited with a nationally recognized overnight delivery courier service 
for next business day delivery and addressed as set forth above, (iv) sent by facsimile 
transmission during regular business hours of any business day, in which case notice shall be 
deemed given upon confirmation of transmission of such facsimile notice, or (v) sent by 
electronic mail (email) to the email address set forth above, in which case notice shall be deemed 
given upon confirmation of transmission of such email notice.  The above addresses may be 
changed by written notice to the other parties given in the manner set forth above. 
 

(b) Assignment of Agreement.  Purchaser may not transfer, assign or 
encumber its rights or obligations under this Agreement without the prior written consent of 
Seller, which approval may be withheld in Seller’s sole and absolute discretion; provided, 
however, that Purchaser shall have the right to transfer and assign this Agreement to any entity 
which is wholly-owned and controlled by Purchaser; provided further, however, that any such 
permitted transfer or assignment by Purchaser shall not relieve or release the Purchaser named in 
this Agreement from its obligations under Paragraphs 6(a) and 13 above. 

(c) Applicable Law.  This Agreement shall be governed by, and 
construed in accordance with, the laws of the State of Alabama. 
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(d) Modification.  Neither this Agreement nor any provision hereof 
may be waived, modified or amended, except by a written instrument signed by both Seller and 
Purchaser. 

(e) Captions.  The captions or headings used herein are included for 
convenience and general reference only and shall not be construed to describe, define or limit the 
scope, intent or construction of this Agreement. 

(f) Exhibits.  Each exhibit which is referred and attached to this 
Agreement is incorporated herein as if set out fully in the body hereof. 

(g) Binding Effect.  This Agreement shall be binding upon and shall 
inure to the benefit of the parties hereto and their respective successors and permitted assigns. 

(h) Time.  Time is of the essence in the performance of all obligations 
of each party to this Agreement. 

(i) Brokerage Commissions.  Seller and Purchaser represent and 
warrant to each other that they have not dealt with any broker or sales agent in connection with 
this transaction.  Seller and Purchaser each hereby agree to indemnify, defend and hold the other 
harmless from and against any and all claims, suits, liabilities, judgments and expenses, 
including reasonable attorneys’ fees and expenses, suffered, paid or incurred by the other party 
as a result of any claim or claims for brokerage commissions, finder’s fees or other compensation 
asserted by any person, firm or corporation in connection with the execution of this Agreement 
and the consummation of the transactions contemplated by this Agreement.   

(j) Entire Agreement.  This Agreement constitutes the entire and 
complete agreement between the parties hereto and supersedes any prior oral or written 
agreements or understandings between the parties with respect to the Property and the matters set 
forth in this Agreement.  It is expressly agreed that there are no verbal understandings or 
agreements which in any way change the terms, covenants and conditions herein set forth, and 
that no modification of this Agreement and no waiver of any of its terms and conditions shall be 
effective unless made in writing and duly executed by the parties hereto. 

(k) Partial Invalidity.  If any provision of this Agreement or the 
application thereof to any person or circumstance shall, to any extent, be invalid or 
unenforceable, the remainder of this Agreement or the application of such provision to persons 
or circumstances other than those as to which it is held invalid or unenforceable shall not be 
affected thereby and each provision shall be valid and enforceable to the fullest extent permitted 
by law. 

(l) Attorneys’ Fees.  Notwithstanding anything provided to the 
contrary in Paragraphs 10(a) or 10(b) above, should either party hereto employ attorneys to 
enforce any of the provisions hereof, then the party losing in any final judgment agrees to pay to 
the prevailing party all reasonable costs, charges and expenses, including  attorneys’ fees and 
expenses, expended or incurred in connection therewith. 

Exhibit B - Ordinance No. 2530 
Daniel Agreement



1/2660225.3 17

(m) Survival.  All of the terms and provisions of this Agreement shall 
survive the Closing. 

(n) Rules of Construction.  The parties hereto and their respective 
counsel have participated in the drafting and redrafting of this Agreement and the general rules 
of construction which would construe any provision of this Agreement in favor or to the 
advantage of one party as opposed to the other as a result of one party drafting this Agreement as 
opposed to the other or in resolving any conflict or ambiguity in favor of one party as opposed to 
the other on the basis of which party drafted this Agreement are hereby expressly waived by both 
parties hereto. 

(o) Development Plan Approval.  Purchaser acknowledges and agrees 
that (i) the Property is (or will be) subject to the terms, covenants, conditions, restrictions, 
easements, charges, assessments, liens and repurchase options set forth in the CC&Rs, (ii)  the 
CC&Rs constitute one of the Permitted Exceptions, (iii) all development plans for the Property 
must be approved as provided in the CC&Rs and (iv) the Property is subject to Assessments, as 
defined in the CC&Rs.     

(p) Condemnation.  If any authority having the right of eminent 
domain shall commence negotiations with Seller or shall commence legal action against Seller 
for the taking or acquiring of all or any part of the Property, either temporarily or permanently, in 
any condemnation proceeding or by exercise of the right of eminent domain, Seller shall 
immediately give written notice of the same to Purchaser.  Upon the occurrence of any of the 
foregoing events, Purchaser shall have the right, at its option, to terminate this Agreement by 
giving written notice thereof to Seller on or before 14 days following the giving of such written 
notice by Seller to Purchaser.  If Purchaser timely elects to terminate this Agreement, then 
neither Purchaser nor Seller shall have any further obligations or liabilities to the other hereunder 
and the Earnest Money shall be returned to Purchaser.  If Purchaser does not so terminate this 
Agreement, then (i) the Purchase Price for the Property shall be reduced by the total of any 
awards, settlement proceeds or other proceeds received by the Seller at or prior to the Closing 
with respect to any taking and (ii) at the Closing, Seller shall assign to Purchaser all rights of 
Seller in and to any awards, settlement proceeds or other proceeds payable after Closing by 
reason of any such taking.   

(q) Waiver of Right of First Offer.  Purchaser does hereby waive its 
Right of First Offer with respect to (i) Lot A, to the extent the closing under the Exchange 
Agreement occurs, and (ii) Lot C, to the extent the closing under the CGC Agreement occurs. 

 

[The remainder of this page has been left intentionally blank] 
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 IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day 
and year first above shown. 

 

SELLER: 
 

CITY OF VESTAVIA HILLS, ALABAMA, an 
Alabama municipal corporation 

 
 
 

By:           
Printed Name:        
Its:         

  
 

By:           
Printed Name:        
Its:         

  
 
 

 
PURCHASER: 

 
DANIEL REALTY COMPANY, LLC, an 
Alabama limited liability company 
 
By:   Daniel Realty Corporation, an Alabama 

corporation, Its Manager 
 
 

 
By:      
Printed Name:       
Its:          
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CONSENT OF TITLE COMPANY 
 
 Land Title Company of Alabama, an Alabama corporation, as agent for First American 
Title Insurance Company, has joined in the execution of this Agreement in order to acknowledge 
receipt of the Earnest Money and the consent to the terms and provisions of Paragraph 2 above. 
 
 Dated as of the __ day of ________, 2014.  
 
 

 
LAND TITLE COMPANY OF ALABAMA, an 
Alabama corporation 
 
 
 
By:           
Printed Name:        
Its:          
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EXHIBIT A 
 

Site Plan Depicting School Property 
 

The School Property is the real property located at 4320 Caldwell Mill Road in Vestavia Hills, 
AL 35243 (Parcel ID# 28 00 34 2 000 001.001), consisting of approximately 22.1 acres, which 
will be subdivided into Lot A, Lot B and Lot C as shown below. 
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EXHIBIT B 
 

Site Plan Depicting Seller’s Property 
 

See Attached. 
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EXHIBIT C 
 

Conceptual Development Plan of Patchwork Farm 
Indicating General Location of Property 

 
See Attached. 
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EXHIBIT D 
 

Form of Owner’s Affidavit 
 

See Attached.  
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STATE OF ALABAMA ) 
    : 
COUNTY OF JEFFERSON ) 
 
 
 OWNER’S AFFIDAVIT  
 
  
 
 Personally appeared before me, the undersigned officer duly authorized to administer oaths, 
_________________________________, _____________________________ of the CITY OF 
VESTAVIA HILLS, ALABAMA, an Alabama municipal corporation, who being duly sworn 
according to law, deposes and says on oath as follows: 
 

1. That the City of Vestavia Hills, Alabama (the “City”) is the owner of that certain 
real property (the "Property") described in Exhibit A attached hereto and by this reference 
incorporated herein. 

2. That no improvements or repairs have been made to the Property by, for, or at the 
instance of, the City during the last six (6) months, the bills for which remain unpaid, and that there 
are no unpaid bills incurred by, for, or at the instance of, the undersigned for labor and materials 
used in making improvements or repairs on the Property, or for services of architects, surveyors, or 
engineers in connection therewith. 

 
[Remainder of Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the City has caused this instrument to be duly executed this 
____ day of _____________________, 201__.   
 
 

CITY OF VESTAVIA HILLS, ALABAMA, an 
Alabama municipal corporation 

 
 
 

By:           
Printed Name:        
Its:         

  
 

By:           
Printed Name:        

      Its:          
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RESOLUTION NUMBER 4636 
 

A RESOLUTION AUTHORIZING THE CITY MANAGER TO EXECUTE 
AND DELIVER AN AGREEMENT WITH BUILDING AND EARTH 
SCIENCES TO PERFORM CONSTRUCTION MATERIALS TESTING 
FOR CONSTRUCTION OF A PARKING LOT ADJACENT TO THE 
VESTAVIA HILLS LIBRARY IN THE FOREST AND TO AUTHORIZE 
ADDITIONAL DESIGN FUNDING FOR SAID PROJECT 

 
 WHEREAS, on June 23, 2014, the City Council adopted and approved Resolution 

Number 4601 to accept bids for construction of a parking lot located adjacent to the Vestavia 

Hills Library in the Forest; and 

 WHEREAS, on January 13, 2014, the City Council adopted and approved Resolution 

Number 4539 to authorize the City Manager to execute and deliver an agreement with Walter 

Schoel Engineering Company, Inc., for design and survey information for above-described 

parking lot in an amount not to exceed $29,000; and 

 WHEREAS, on January 14, 2014, the City Manager executed and delivered an 

agreement with Walter Schoel Engineering Company, Inc., to provide design and survey 

information for the above-detailed parking lot in an amount estimated at $29,000.  A copy of said 

Agreement is marked as “Exhibit A” and is attached to and incorporated into this Resolution 

Number 4636 as though written fully therein; and 

 WHEREAS, the City Engineer, in a memorandum dated August 21, 2014, had indicated 

that unanticipated geotechnical services provided resulted in an overrun of the original estimate 

by $4,250.  A copy of said memorandum is marked as Exhibit B attached to and incorporated 

into this Resolution Number 4636 as though written fully therein; and 

 WHEREAS, the City Engineer, in the above-described memorandum indicated that 

construction materials testing for construction of the parking lot is required to test compaction of 

materials during construction and presented a proposal submitted by Building and Earth Sciences 

to perform said tests at an amount estimated at $18,000.  A copy of said Agreement is marked as 

Exhibit C and attached to and incorporated into this Resolution Number 4636 as though written 

fully therein; and 

 WHEREAS, the City Manager has reviewed said overrun and proposal and 

recommended acceptance as described in the City Engineer’s memorandum; and 
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 WHEREAS, the Mayor and Council have determined it is in the best public interest to 

accept the City Manager’s recommendation. 

 NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY 

MANAGER OF THE CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS: 

1. The City Manager is hereby authorized to execute and deliver the agreement with 

Building and Earth Sciences marked Exhibit C and attached hereto; and 

2. The City Manager is authorized to expend an additional $4,250 for the design services 

provided by Walter Schoel Engineering, Inc.; and 

3. This Resolution Number 4636 shall become effective immediately upon adoption and 

approval. 

ADOPTED and APPROVED this the 8th day of September, 2014. 

 
 
 
 
 
      Alberto C. Zaragoza, Jr. 
      Mayor 
ATTESTED BY: 
 
 
 
 
Rebecca Leavings 
City Clerk 
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