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B. If, at any time after the expiration of the Inspection Period, Purchaser shall fail
to perform its obligation to close the transaction contemplated herein for any reason other than
Seller’s default, then the Earnest Money shall be delivered to Seller as liquidated damages in which
event this Agreement shall automatically be deemed terminated and cancelled and, except for the
indemnification obligations of Purchaser set forth in Section 10 above, neither party shall have any
further obligation or liability to the other hereunder. Because of the difficulty, inconvenience and
uncertainty of ascertaining actual damages, no other damages, rights or remedies shall in any case be
collectible, enforceable or available to Seller and Seller agrees to accept and retain the Earnest
Money as its total damages and relief hereunder in the event Purchaser fails to close the purchase
and sale transaction contemplated herein.

C. Both Seller and Purchaser contemplate that Purchaser will incur due diligence
expenses for permitting and/or site plan approval (the “costs™) during the Inspection Period set forth
in Section 11 hereof and the approval period as set forth in Section 12 hereof. If this Agreement is
cancelled and terminated by Seller for any of the following reasons, then in such event Seller shall
not be liable to Purchaser for the reimbursement of any portion or all of said costs:

0] The failure of Seller, within ninety (90) days following the effective
date, to have the limitation of use filed in the office of the Judge of Probate of Jefferson County,
" Alabama on August 27, 1979 and recorded at Real 1806, Page 437 be removed, released and/or
neutralized so as to enable Purchaser to use the Property for restaurant and other retail businesses; or

(ii))  Ifthe Property is not rezoned, within ninety (90) days following the
effective date, to a zoning classification that will allow Purchaser to use the Property for
development and operation of a restaurant and/or other retail businesses; or

(iii)  If the Vestavia Hills Planning and Zoning Commission finds and
determines that the Application for Resurvey and plat map does not meet the requirements of the
Rules and Regulations of the City of Vestavia Hills Zoning Regulations and, within ninety (90) days
following the effective date, denies the said Application for Resurvey and plat map as designed by
Purchaser; or

(iv)  Ifthe Seller, within ninety (90) days following the effective date, fails
for any reason whatsoever to obtain any and all approvals necessary for the relocation, construction
and operation of a Public Works and City Shop Facility in a location situated in the Liberty Park
community of the City of Vestavia Hills, Alabama,

Should any of the events described in this Section 22-C(i), (ii), (iii) and (iv) occur, then in
such event this Agreement shall automatically be cancelled and terminated and any and all Earnest
Money plus accrued interest shall be returned to Purchaser.

However, if Seller fails to close the sale of this Property pursuant to this Agreement for any
other reason and through no fault of Purchaser, then in such event Seller shall be liable to Purchaser
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for the payment of said costs up to Seventy-five Thousand Dollars ($75,000.00); provided, however,
that the costs were necessarily incurred and further that the Purchaser provide Seller with evidence
of prior payment by Purchaser.

Anything contained in this Agreement to the contrary notwithstanding, the Seller and
Purchaser agree that if this sale closes and Seller conveys title to Purchaser pursuant to this
Agreement, then in such event Seller shall not be obligated for the payment of any portion or all of
said costs.

23. MISCELLANEOUS

A. GOVERNING LAW: This Agreement and the rights and obligations of the
parties hereto shall be governed by and construed in accordance with the laws of the State of
Alabama. The jurisdiction and venue for the resolution of any dispute shall be in Jefferson County,
Alabama.

B. BINDING AGREEMENT: This Agreement shall be binding upon and inure to
the benefit of the parties hereto and their respective heirs, successors and assigns.

C. SURVIVAL: All representations and warranties of this Agreement shall
survive the Closing, as shall any covenants for performance after Closing.

D. TIME OF THE ESSENCE: Time is of the essence of this Agreement.

E. No WAIVER: The failure of either party to exercise any rights under this
Agreement shall not constitute a waiver of any right, nor excuse the other party’s full performance.
No express waiver of any matter shall affect any other matter under this Agreement. Express
waivers are only effective if in writing.

F. CONSTRUCTION OF TERMS: Descriptive headings are for convenience only
and shall not control or affect the meaning or construction of any provision. Any ambiguities of this
Agreement shall be construed fairly and equitably regardless of the participation of either party in
drafting this Agreement. The reference in terms to gender and number shall be modified as may be
appropriate.

G.  SEVERABILITY: In case of any of the provisions of this Agreement shall for
any reason be held invalid, illegal or unenforceable by any court of competent jurisdiction in any
respect, the remaining provisions shall remain in effect and the Agreement be performed in a fair
and equitable manner as to any uncertainties arising from the unenforceable provisions.

H.  DATES: Ifany date provided in this Agreement falls on a Saturday, Sunday or
holiday, the date shall be the next business day.

1/3949953.5
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L EXECUTION IN COUNTERPARTS: This Agreement may be executed
simultaneously in any number of counterparts, each of which shall be an original, but all of which
shall constitute but one and the same instrument.

J. ENTIRE AGREEMENT: This written Agreement contains the entire agreement
between the parties, incorporating all prior agreements, and may only be amended in writing
executed by both parties.

K. EFFECTIVE DATE: The effective date of this Agreement is the sixth (6™ day
following the posting (in accordance with Title 1 1-45-8(b), Code of Alabama, 1975) of the
ordinance authorizing and directing the execution and delivery of this Agreement and the closing of
the sale all in accordance with the terms, provisions and conditions thereof.

L. RECORDING: Neither this Agreement nor any memorandum thereof shall be
recorded by either party.

[Remainder of Page lnientionally Left Blank]
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IN WITNESS WHEREOF, Seller and Purchaser have executed this Agreement to be

executed as of the date first above written.

SELLER:

THE CITY OF VESTAVIA HILLS, ALABAMA,
an Alabama municipal corporation

By
. Zaragoza, lr.
Its Mayor

By % %_.

J t}_eDD&-D’owhes
IS City Manager

PURCHASER:

ATTESTED:

BAMA 3-RE, LLC,
a Kansas limited liability company

Wheloekd. 70

s / 0pcm~h;kq inages

7 /

By

;
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STATE OF ALABAMA
JEFFERSON COUNTY

ACKNOWLEDGMENT

. the undersigned authority, a Notary Public, in and for said County, in said State, hereby
certify that Alberto C. Zaragoza, Jr., whose name as Mayor of the City ol Vestavia Hills, Alabama. a
municipal corporation, is signed to the foregoing Agreement for Purchase and Sale of Real Estate,
and who is known to me, acknowledged before me on this day that being informed of the contents of
the Agreement, he in his capacity as such and with full authority, exccuted the same voluntarily for
and as the act of said City of Vestavia Hills, Alabama on the day the same bears date.

; - . L
Given under my hand and official seal, this the );2 day of Ap/,«’ .2016.

e W

: Notm'_vﬂl’ub]ic

My Commission Expires:
e L /52_ il ;
SEAL

STATE OF ALABAMA
JEFFERSON COUNTY

ACKNOWLEDGMENT

[ the undersigned authority, a Notary Public, in and for said County, in said State. hereby
certify that Jeffrey D. Downes, whose name as City Manager of the City of Vestavia Hills, Alabama,
a municipal corporation, is signed to the foregoing Agreement for Purchase and Sale of Real Estate,
and who is known to me, acknowledged before me on this day that being informed of the contents of
the Agreement. he in his capacity as such and with full authority. executed the same voluntarily for
and as the act of said City of Vestavia Hills, Alabama on the day the same bears date.

Given under my hand and official seal. this the /Z day of A[af’/ .2016.

Foliree 2 Hr

Notary Public

My Commission Expires:
v/t 297
SEAL
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Exhibit A
Prohibited Uses

No portion of the Property shall be used or operated for any of the Prohibited Uses, as herein
defined. As used herein, the term “Prohibited Uses” means any of the following uses or purposes:

(i)  adult book stores or facilities devoted primarily to the sale of
pornographic books, films, tapes or similar audio or video products; provided,
however, that the foregoing shall not prohibit or limit the operation of a national,
regional or local, reputable, general interest book or video store;

(i)  atattoo or piercing parlor;

(iii)  establishment selling cars or other motor vehicles, motor
vehicle maintenance or repair shop or gas station, or any establishment selling
trailers;

(iv)  aconvenience store;

(v}  establishment of any business involving the sale of
paraphernalia for use with illicit drugs or for the sale of medicinal marijuana;

(vi)  gambling establishment, casino, gaming room, or “off track
betting” operation;

(vii)  exotic dance business or any businesses such as a “Hooters”,
“Twin Peaks”, “Tilted Kilt” bar or restaurant;

(viiij) mobile home, manufactured home or trailer sales facilities or
parks; provided, however, that the foregoing shall not be deemed to prohibit the use
of construction trailers or sales and leasing trailers during the initial construction,
development, leasing and sale of any portions of the Property;

(ix)  any warehouse or industrial use;

(x)  any self-storage facility;

(xi)  aventure whose primary business is the operation of video or
arcade games;

(xii) labor camps, prisons, jails, honor farms or other correctional
institutions;

(xiii) landfills or garbage disposal areas or areas for the dumping,
processing, incineration or reduction of garbage, sewage, dead animals, refuse or

1/3949953.5



Exhibit B - Resolution No. 4826

Agreement for Purchase and Sale of Real Estate
Page 16

STATE OF ALABAMA
JEFFERSON COUNTY

ACKNOWLEDGMENT

I, the undersigned authority, a Notary Public, in and for aid County, in said State, hereby
certify that [1];] whose name as %Mij_m‘_ﬂ% of BAMA 3-RE,
LLC, a Kansas limited liability, is signed to the foregoing Agreement for Purchase and Sale of Real
Estate, and who is known to me, acknowledged before me on this day that being informed of the
contents of the Agreement, (s)he in his/her capacity as such and with full authority, executed the
same voluntarily for and as the act of said BAMA 3-RE, LLC on the day the same bears date.

Given under my hand and official seal, thisthe 3/f il day of my&)\ ,2016.

4&{' Lo .,p?\/
otary Publi¢

My Commission Expires:
12-2-1
SEAL

JERYL W ROGERS
Notary Public

Stato of Kansa .
My Commissian Expires ia -2-19
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waste (other than on-site underground sanitary sewage disposal facilities, including
septic tanks, which are specifically allowed as authorized uses);

(xiv) smelting of iron, tin, zinc or other ores, refining of petroleum
or its products or mining activities;

(xv)  drive-in theaters;

(xvi) stock yards or slaughter houses or commercial poultry,
livestock, swine or other animal production or breeding farms;

(xvii) junk yards, baling, storage or processing of scrap metal, glass,
paper or rags, storage or processing of wrecked or junked motor vehicles or any
other type of outdoor storage other than for service areas and storage areas;
provided, however, that the foregoing shall not be deemed to prohibit the use of any
Property for the storage of construction materials during the construction or
improvement of the Property;

(xviii) racetracks, raceways or drag strips;

(xix) the sale of fireworks;

(xx) pawn shops or “pay-day” loan-type businesses; provided,
however, that the foregoing shall not prohibit banks, credit unions, mortgage
businesses and similar financial institution uses;

(xxi) flea markets or thrift stores;

(xxii) massage parlors;

(xxiii) “disco” or other dance hall; or

(xxiv) cemetery, mortuary or funeral parlor.

1/3949953.5
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Exhibit B
Sanitary Sewer Relocation Plan
See attached.
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ORDINANCE NUMBER 2625

AN ORDINANCE AUTHORIZING AND DIRECTING THE SALE
OF REAL ESTATE, MORE PARTICULARLY DESCRIBED AS
1280  MONTGOMERY HIGHWAY, VESTAVIA HILLS,
ALABAMA

THIS ORDINANCE NUMBER 2625 is approved and adopted by the City

Council of the City of Vestavia Hills, Alabama on this the 11" day of April, 2016.
WITNESSETH THESE RECITALS:

WHEREAS, Title 11-40-1, Code of Alabama, 1975, declares municipalities
corporate and gives them the power to contract and be contracted with; and

WHEREAS, Title 11-43-56, Code of Alabama, 1975, provides that the City
Council shall have the management and control of the finances and all of the property,
real and personal, belonging to the City; and

WHEREAS, Title 11-47-20, Code of Alabama, 1975, provides that the City
Council may, by ordinance to be entered in its minutes, direct the disposal of any real
property not needed for public or municipal purposes and direct the Mayor to make title
thereto, and a conveyance made by the Mayor in accordance with such ordinance invests
the grantee with the title of the municipality; and

WHEREAS, Title 11-43A-28, Code of Alabama, 1975, provides that the Cty
Manager shall be the head of the administrative branch of the government of the City of
Vestavia Hills and shall be responsible to the City Council for the proper administration
of all municipal affairs; and

WHEREAS, Title 11-43A-48, Code of Alabama, 1975, provides that all contracts
for the City of Vestavia Hills shall be made and approved by ordinance and signed in the
name of the City of Vestavia Hills by the mayor and countersigned by the city manager;
and

WHEREAS, Title 11-45-8(b), Code of Alabama, 1975, provides that if an
ordinance is published by posting, then in such event said ordinance shall take effect five
days thereafter; and

WHEREAS, the City of Vestavia Hills, Alabama (“City”) is the owner of real
property situated in the City of Vestavia Hills, Jefferson County, Alabama, which said
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real estate shall hereinafter be referred to as the “subject property” and is more
particularly described as follows:

Public Works/City Shop Facility located at 1280 Montgomery Highway;

2.34 acres, more or less; and

WHEREAS, BAMA Custard, LLC, organized in the State of Kansas and
qualified to do business in the State of Alabama (“Purchaser”), has requested that the
City declare said property as surplus and offer for sale to the Purchaser; and

WHEREAS, the City finds and determines that it is willing to accept the offer by
BAMA Custard, LLC; for an amount equivalent to One Million, Two-Hundred Thousand
Dollars ($1,200,000) pursuant to the terms and conditions detailed in an Agreement for
Purchase and Sale of Real Estate (*“Agreement”); a copy of which is marked as Exhibit A,
attached to and incorporated into this Ordinance Number 2625 as though written fully
therein; and

WHEREAS, the City Council of the City of Vestavia Hills, Alabama finds and
determines that the subject property is not needed for municipal or public purposes; and

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND CITY
COUNCIL OF THE CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS:

1. The subject property is found and determined to not be needed for public
or municipal purposes by the City of Vestavia Hills and is hereby declared as surplus
property all in accordance with the requirements of Title 11-47-20, Code of Alabama,
1975.

2, The Mayor and City Manager are hereby authorized and directed to
execute and deliver all documents required to close said sale for and on behalf of the City
of Vestavia Hills, Alabama pursuant to the terms and conditions as detailed in the
attached Exhibit A; and

3. A copy of said real estate closing documents, along with said payment,
will be submitted upon closing and kept on file in the office of the City Clerk of the City
of Vestavia Hills, Alabama for inspection by members of the general public.

4, Upon approval, adoption and enactment of this Ordinance Number 2625
the Mayor and City Manager are hereby authorized and directed to take any and all legal
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action necessary to close the sale of the subject property all in accordance with the terms,
provisions and conditions previously described.

5. This Ordinance shall become effective upon its approval, adoption,
enactment and publication by posting as set forth in Title 11-45-8(b), Code of Alabama,
1975.

6. If any part, section or subdivision of this Ordinance shall be held
unconstitutional or invalid for any reason, such holding shall not be construed to

invalidate or impair the remainder of this Ordinance which shall continue in full force

and effect notwithstanding such holding.
DONE, ORDERED, APPROVED and ADOPTED this the " day of April,
2016.
CITY OF VESTAVIA HILLS, ALABAMA

City Clerk
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CERTIFICATION:

I, Rebecca Leavings, as City Clerk of the City of Vestavia Hills, Alabama, hereby
certify that the above and foregoing copy of 1 (one) Ordinance # 2625 is a true and
correct copy of such Ordinance that was duly adopted by the City Council of the City of
Vestavia Hills on the 11" day of April, 2016 as same appears in the official records of
said City.

osted at Vestavia Hills City Hall, Vestavia Hills New Merkle House, Vestavia
ic Cgnter and Vestavia Hills Library in the Forest this the/o27 — day of

o

Rebecca Leavings
City Clerk
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STATE OF ALABAMA
JEFFERSON COUNTY

AGREEMENT FOR PURCHASE AND SALE OF REAL ESTATE

THIS AGREEMENT FOR PURCHASE AND SALE OF REAL ESTATE (“the
Agreement”), is hereby made and entered into as of the ___ day of April, 2016 by and between the
City of Vestavia Hills, Alabama, an Alabama municipal corporation (hereinafter referred to as
“Seller”), and BAMA 3-RE, LLC, organized in the State of Kansas and qualified to do business in
the State of Alabama (hereinafter referred to as “Purchaser”).

WITNESS THESE RECITALS:

WHEREAS, the Seller owns a tract of land consisting of approximately 2.34 acres, more or
less, situated at 1280 Montgomery Highway in the City of Vestavia Hills, Jefferson County,
Alabama, more particularly described in Section 2 below (hereinafter referred to as “Property™); and

WHEREAS, Purchaser has made an offer to purchase the Property for the purchase price set
forth in Section 3 below; and

WHEREAS, Title 11-47-20, Code of Alabama, 1975, provides that the City Council may, by
ordinance to be entered on its minutes, direct the disposal of any real property not needed for public
or municipal purposes and direct the Mayor to make title thereto, and a conveyance made by the
Mayor in accordance with such ordinance invests the grantee with the title of the municipality; and

WHEREAS, Title 11-43A-28, Code of Alabama, 1975, provides that the City Manager shall
be the head of the administrative branch of the government of the City of Vestavia Hills and shall be
responsible to the City Council for the proper administration of all municipal affairs; and

WHEREAS, Title 11-43A-48, Code of Alabama, 1975, provides that all contracts for the
City of Vestavia Hills shall be made and approved by ordinance and signed in the name of the City
of Vestavia Hills by the Mayor and countersigned by the City Manager; and

WHEREAS, Title 11-45-8(b), Code of Alabama, 1975, provides that if an ordinance is
published by posting, then in such event said ordinance shall take effect five days thereafter; and

WHEREAS, on the ___ day of April, 2015, the City Council of the City of Vestavia Hills,
Alabama enacted Ordinance Number finding and determining that the Property is not needed
for public or municipal purposes and that the Mayor and City Manager are authorized and directed
to execute and deliver this Agreement for Purchase and Sale of Real Estate and any and all other
legal documents necessary to close the sale pursuant to the terms, provisions and conditions of said
Agreement.

NOW, THEREFORE, in consideration of the premises, the mutual covenants hereinafter
contained, and other good and valuable consideration, the receipt and sufficiency of which are

1/3949953.5
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hereby acknowledged by the parties hereto, Seller and Purchaser hereby mutually covenant and
agree as follows:

1. PURCHASE AND SALE. For and in consideration of One and No/100 Dollars
($1.00) in hand paid by Purchaser to Seller and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged by Seller, Seller agrees to sell and Purchaser
agrees to purchase all (and not less than all) of the Property for the Purchase Price (as defined
below) and on the terms and conditions hereinafter set forth.

2, PROPERTY. The Property is situated at 1280 Montgomery Highway in the City of
Vestavia Hills, Jefferson County, Alabama and consists of approximately 2.34 acres more or less.
The Property is presently used by the Seller as a public works facility and is commonly referred to as
the “City Shop” property. The legal description of the Property to be conveyed by Seller to
Purchaser shall be determined by the survey as required by Section 7 of this Agreement.

3. PURCHASE PRICE. The purchase price for all of the Property shall be One
Million Two Hundred Thousand and No/100 Dollars ($1,200,000.00) (the “Purchase Price”).

4. PAYMENT OF PURCHASE PRICE. The payment of the Purchase Price shall be
paid by the Purchaser to the Seller as follows:

A. EARNEST MONEY (“THE EARNEST MONEY”): Earnest Money in the amount
of Twenty Thousand Dollars ($20,000.00) shall be paid by Purchaser concurrently with the

execution and delivery of this Agreement. The Earnest Money shall be paid to Land Title Company
of Alabama, Inc. (“title company™), 600 — 20" Street North in the City of Birmingham, Alabama
35203. The title company shall deposit said earnest money in an interest-bearing account and pay
the same to the Seller at closing.

B. CASH ON CLOSING THIS SALE: The entire remaining balance of the Purchase
Price shall be paid to Seller by Purchaser in cash or immediately available funds at closing.

5. CLOSING AND CLOSING DATE. Subject to the terms, provisions and
conditions of this Agreement, the closing of the sale and purchase of the Property (the “Closing”)
shall occur on or before the date that is fifteen (15) days after the expiration of the Approval Period
or earlier at Purchaser’s election, as hereinafter defined (the “Closing Date™); provided, however,
that to the extent the relocation of the Public Works and City Shop Facilities as described in Section
9.L has not occurred by the Closing Date, then the Closing Date shall be extended to the later of
either (i) January 31, 2017 or (ii) the date on which the Public Works and City Shop Facility has
been relocated pursuant to Section 9.L below; provided, further, however, that if by April 30,2017,
the Public Works and City Shop Facility have not been relocated, then the Closing shall occur on
April 30, 2017 and Seller shall deliver possession of the Property to Purchaser on April 30, 2017
regardless of whether such relocation has occurred.

1/3949953.5
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6. CONVEYANCE. Seller agrees to convey the Property to Purchaser by statutory
warranty deed (the “Deed”) at the Closing, subject to the Permitted Exceptions (as herein defined).

7. SURVEY. Within thirty (30) days after the Effective Date, Seller, at Seller’s
expense, shall cause to be prepared by a surveyor selected by Seller (the “Surveyor™) a boundary
survey of the Property (the “Survey”) and shall provide a copy of the Survey to Purchaser. The legal
description as prepared by the Surveyor shall be the legal description of the Property used in the
Deed described in paragraph 6 above and the Title Policy described in paragraph 8 hereof.

8. TITLE INSURANCE. Seller shall, within thirty (30) days after the Effective Date,
secure a title commitment (the “Title Commitment”) naming Purchaser as the proposed insured on a
Chicago Title Insurance Company Standard Form Owners Policy issued by Land Title Company of
Alabama, Inc. as agent for Chicago Title Insurance Company (the “Title Agent”) for the Property
described in Section 2 hereof in the amount of the Purchase Price (the “Title Policy”) subject to the
following permitted exceptions (a) easements, covenants and other encumbrances of record, (b)
mineral and mining rights not owned by Seller, (c) matters that would be disclosed by a current
survey of the Property.

9. SELLER’S RESPONSIBILITIES.

A. ZONING AND ZONING CLASSIFICATION:

1. Contract Zoning: Contract zoning is prohibited in Alabama. In Haas
v. City of Mobile, 265 So.2d 564 (Ala.1972), the Supreme Court adopted the definition of contract
zoning from an article entitled “Zoning by Contract with Property Owner” by Ralph W. Crolly and
C. McKim Norton, 133 New York Law Journal 4 (1955), as follows:

“The principal involved may be simply stated.
A municipality has no power to make any agreement
or deal which will in any way control or embarrass its
legislative powers and duties. Neither the police
power of the state itself nor that delegated by it to a
municipality is subject to limitation by private
contract; nor is the exercise of such power to be
alienated, surrendered or limited by any agreement or
choice. Zoning of property by a municipality being
legislative in character cannot be bargained or sold.
The rezoning of a parcel of property by a municipality
based in any way upon an offer or agreement by an
owner of property is inconsistent with, and disruptive
of, a comprehensive zoning plan.”

173949953.5
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B. PURCHASER’S INTENDED USE OF PROPERTY: The Purchaser intends to use
the Property for a 10,100 square foot + multi-tenant building, which will include a 3,700 square foot
Freddy’s Frozen Custard & Steakburgers with drive-through, along with space for additional
restaurant and other retail shops. Purchaser agrees that the deed delivered at Closing shall contain
use restrictions prohibiting the use of the Property for any of the uses described as “Prohibited Uses”
in Exhibit A attached hereto and incorporated herein by reference.

C. PRESENT ZONING CLASSIFICATION: The Property is presently zoned
Institutional pursuant to the City of Vestavia Hills Zoning Code, which does not permit the Property

to be used for restaurants and retail shops.

D. B-2 GENERAL BUSINESS DISTRICT: The City of Vestavia Hills Zoning
Ordinance Number 2331 in Section 6.4.1 (Table 6) permits the operation of a restaurant and retail
shops in a district zoned B-2 (General Business District).

E. REZONING APPLICATION: The Seller shall, within ten (10) days after the
Effective Date of this Agreement, apply for a B-2 zoning classification, which will allow the
Property to be used for a restaurant and retail shops.

F. APPLICATION FOR GENERAL BUSINESS B-2 DISTRICT _ZONING
CLASSIFICATION: Purchaser covenants and agrees, if requested by Seller, to join with Seller in the
execution of a B-2 Zoning Application and Development Plan for the Property subjecting the same
to a B-2 zoning classification so long as such zoning will allow the Property to be used for
Purchaser’s intended uses of a 3,700 square foot Freddy’s Frozen Custard & Steakburgers with
drive-through along with space (approximately 6,400 square feet) for additional restaurant/retail
shops.

G.  AUTOMATIC CANCELLATION AND TERMINATION: Ifthe City has not zoned
or rezoned the Property so as to permit said Property to be used for a restaurant use within ninety

(90) days of the effective date of this Agreement, then in such event this Agreement shall
automatically be cancelled and terminated and the Earnest Money heretofore paid by Purchaser and
accrued interest shall be refunded in full.

H. NO CONTRACT ZONING: Nothing contained herein shall be construed as
contract zoning by and between the City of Vestavia Hills, Alabama, as Seller, and BAMA 3-RE,
LLC, as Purchaser.

L RESURVEY AND FINAL PLAT MAP: This sale is subject to and contingent
upon the Vestavia Hills Planning and Zoning Commission approving a resurvey and final plat map
of the Property prior to the expiration of the Inspection Period. The plat shall be designed by
Purchaser. Both Seller and Purchaser expressly agree:
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@ that the Vestavia Hills Planning and Zoning Commission shall approve
or disapprove the requested plat within thirty (30) days after submission and a public hearing on the
matter as required by Title 11-52-32, Code of Alabama, 1975, and

(ii)  thatthe Supreme Court of Alabama decided the case of Smith v. City
of Mobile, 374 So.2d 305, in 1979 and held that a Planning and Zoning Commission must approve a
plat if the plat meets all of the requirements of the City Subdivision Regulations.

The reasonable cost of said resurvey shall be paid by Seller. If the Vestavia Hills
Planning and Zoning Commission fails or refuses to approve a resurvey and final plat map by said
deadline, then in such event this Agreement shall automatically terminate and the Earnest Money
and any accrued interest shall be refunded in its entirety to Purchaser.

The plat shall include a relocation of the existing sewer line to the approximate
location on the Property shown on Exhibit B attached hereto and incorporated herein by reference.
At Closing, Purchaser will receive a credit in an amount equal to the cost of relocating such sewer
line, as determined by a contract bid obtained by Purchaser, not to exceed $70,000.00, LESS any
cost savings, determined as of the Closing, which Purchaser may save if Purchaser is allowed to
deposit excess dirt from the Property on adjacent property owned by Seller. To the extent the
amount of any such cost savings to Purchaser is mutually approved by Seller and Purchaser, then at
the Closing, Seller and Purchaser shall enter into a temporary easement agreement in form mutually
satisfactory to Seller and Purchaser which will allow for the permanent placement of fill dirt from
the Property onto Seller’s adjacent property.

J. RESTRICTIVE_COVENANTS LIMITING USE OF PROPERTY TO PUBLIC
PURPOSES: Seller shall provide to Purchaser within ninety (90) days following the Effective Date a
written legal opinion from the City Attorney, that the restrictive covenants appearing in the Deed,
dated December 29, 1960, which said Deed was filed in the office of the Judge of Probate of
Jefferson County, Alabama on April 10, 1961 and recorded at Deed 6590, Page 182, limiting the use
of the Property to only public purposes has now expired and is no longer in full force and effect. If
the City Attorney has not written such opinion and delivered a copy thereof to Purchaser within
ninety (90) days following the effective date of this Agreement, then in such event this Agreement
shall automatically be cancelled and terminated and the Earnest Money and any accrued interest
shall be returned to Purchaser.

K. NOTICE OF LIMITATION OF USE: Seller shall use its best efforts to cause the
limitation of use of the Property to public outdoor recreation uses as described in that Notice of
Limitation of Use filed in the office of the Judge of Probate of Jefferson County, Alabama on August
27, 1979 and recorded at Real 1806, Page 437, be neutralized and released from the Property so that
the said Property may be developed by the Purchaser for its intended use described above. If the
Seller is unsuccessful in neutralizing and having said limitation of use released from the Property
within ninety (90) days from the Effective Date of this Agreement, then in such event this
Agreement shall be cancelled, terminated and the Earnest Money and any accrued interest shall be
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refunded in its entirety to the Purchaser.

L. NEW PuBLIC WORKSFACILITY: As of the date of the execution and delivery
of this Agreement, the Seller is in the process of seeking those approvals necessary to relocate the
Public Works and City Shop Facilities to a location in the Liberty Park community section of the
City of Vestavia Hills. If the Seller is unable to obtain any and all approvals necessary to relocate
said Public Works and City Shop Facilities within ninety (90) days following the effective date of
this Agreement, then in such event the Seller shall have the right to cancel and terminate this
Agreement and the Earnest Money and any accrued interest shall be returned to the Purchaser.

10. INSPECTIONS: Purchaser, or Purchaser’s representatives, shall have the right to
enter the Property for the purpose of inspection of the same, and/or making boundary line and
topographical surveys of the same, and/or making soil tests thereon, and/or in general observing and
investigating the condition of the Property. Purchaser agrees to indemnify Seller from and against
any liability that results from Purchaser performing any of its inspections as provided herein, and
such indemnity shall survive any termination of this Agreement.

11. INSPECTION PERIOD: Purchaser shall have a period of forty-five (45) days
following the rezoning of the Property to a B-2 (General Business District) (“Inspection Period”) to
determine, either personally or through or with a representative of Purchaser’s choosing, any and all
conditions of the Property (including without limitation the condition of all improvements thereon)
material to Purchaser’s decision to purchase the Property. The determination shall include, without
limitation, Purchaser satisfying itself as to title matters, soil testing, survey matters, structural
matters, zoning matters, subdivision regulations, engineering and site planning, environmental
matters, specifically including, but not limited to Phase I ESA, existing contracts and financial
matters affecting the Property, all soil, landscaping and other physical conditions of the Property,
availability and sufficient quantities of all utilities, and all additional matters that Purchaser believes
relevant, in its sole and absolute discretion, in determining whether or not to purchase the Property.
Purchaser, at Purchaser’s sole discretion, for any reason or no reason, shall have the right and option
to cancel this Agreement by giving written notice of termination to Seller no later than the last day
of the Inspection Period, in which the right and option to cancel this Agreement by giving written
notice of termination to Seller no later than the last day of the Inspection Period, in which event this
Agreement shall be of no further force or affect except for any indemnity or other obligations that
expressly survive, and the Earnest Money shall be refunded to Purchaser. If Purchaser cancels and
terminates this Agreement prior to the expiration of the Inspection Period, then in such event the
Earnest Money shall be refunded by the Seller to Purchaser in full.

12. APPROVAL PERIOD: Purchaser shall have up to one hundred twenty (120) days
following the Inspection Period (the “Approval Period”) to obtain the following (collectively, the
“Governmental Approvals™): (a) a building permit for the proposed development on the Property,
including drive-through facility, and (b) City of Vestavia Hills, Alabama Design Review Board
approval of the plans for development of the Property. Purchaser shall have one thirty (30) day
extension of the Approval Period if the Governmental Approvals have not been obtained during the
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Approval Period. If the Governmental Approvals are not obtained by Purchaser during the Approval
Period, as the same may be extended as provided above, then Purchaser shall have the right to
terminate the Agreement with full refund of Earnest Money and accrued interest to Purchaser.
Purchaser shall regularly inform Seller as to the progress of such approvals, and all such approvals
shall be satisfactory to Purchaser in its sole discretion.

13. ENVIRONMENTAL CONCERNS: Seller has no actual knowledge that the
Property has in the past been used or is presently used for the handling, storage, manufacturing,
refining, transportation or disposal of “toxic material”, “hazardous substances” or “hazardous
waste”. The terms “hazardous waste”, “hazardous substances” and “toxic material” include, without
limitation, any flammable explosives, radioactive materials, hazardous materials, hazardous wastes,
hazardous or toxic substances or related materials defined in the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended (42 USC §960, et seq.), the
Hazardous Materials Transportation Act, as amended (42 USC §1801, et seq.), the Resource
Conversation and Recovery Act, as amended (42 USC §9601, et seq.), the regulations adopted and
publications promulgated pursuant to the foregoing and any other federal, state or local
environmental law, ordinance, rule or regulation. Furthermore, Seller has not received a summons,
citation, directive, letter or other communication, written or oral, from any governmental authority as
to any of the above environmental concerns. Notwithstanding the above, Purchaser acknowledges
that the Seller has used the Property for the operation of the City of Vestavia Hills, Alabama Public
Works and City Shop facilities.

14. CONDITION OF PROPERTY: Purchaser acknowledges and agrees that:

A. Seller has not made and does not make any covenant, representation of
warranty, either expressed or implied, regarding the physical condition of the Property or any
portion thereof, the suitability of the Property for any particular purpose or use whatsoever, utility
availability for the Property, whether the Property is subject to surface or subsurface contamination
by toxic or hazardous waste or with respect to any other matters affecting the Property or
Purchaser’s contemplated use thereof;

B. Purchaser has been given the absolute and unfettered right during the
Inspection Period to conduct such Inspections of the Property as Purchaser, in its sole discretion,
may determine necessary in order to satisfy itself of all conditions and other aspects of the Property;
and

C. Purchaser has available to it such resources, expertise, consultants and
advisors so that it can make a sound and reasonable judgment as to the condition of the Property as
well as to all economic conditions, suitability requirements and all other matters affecting the use,
development and ownership of the Property. Purchaser acknowledges and agrees that the Property is
to be sold and conveyed to, and accepted by, Purchaser in its present condition, “AS IS, WHERE IS
AND WITH ALL FAULTS,” and Purchaser hereby assumes the risk that adverse physical
characteristics and existing conditions may have not been revealed by the Inspections.
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15. EXISTING DOCUMENTS, SURVEY AND TITLE INSURANCE: Within ten
(10) days following the Effective Date of this Agreement, the Seller agrees to provide Purchaser, at

Seller’s expense, and no later than 5:00 p.m. (Birmingham, Alabama time) on said date copies of all
existing surveys, existing title insurance policies, existing environmental reports, and other
documentation in any way relating to the Property that are in the possession of the Seller or the
Seller’s agents.

16. CLOSING COSTS: The Closing shall be held at the City of Vestavia Hills
Municipal Center. The closing attorney shall be Patrick H. Boone.

A. CLOSING COSTS FOR SELLER: The Seller shall pay the following costs:

(1)  Title insurance premium.

(2)  Real estate broker’s fee described in Section 20 below.

(3)  Legal fee to Seller’s attorney.

(4)  Cost of surveying the Property and preparing the subdivision plat.

B. CLOSING COSTS FOR PURCHASER: The Purchaser shall pay the following
closing costs:
(1)  The fee for recording the deed.
(2)  Legal fee to Purchaser’s attorney.
(3)  Cost of due diligence.
(4)  Financing costs.
(5)  Cost incurred for Governmental Approvals.

17. TAXES: The Property is exempt from ad valorem taxes and there shall be no
proration of ad valorem taxes for the Property at the Closing.

18. ASSIGNMENT: Purchaser may not assign this Agreement or any of its rights
hereunder without the express written consent of Seller. Any assignment in violation of the
restriction on assignment in this Section 18 shall be void and of no force and effect.
Notwithstanding the foregoing, Purchaser may assign all of its rights hereunder to an entity that
controls, is controlled by or is under common control with Purchaser. In no event shall Purchaser be
released from its duties and obligations hereunder unless expressly released in writing by Seller.

19. POSSESSION: Possession of the Property shall be given on the Closing Date.
20. BROKER:

A. PURCHASER: The Purchaser is represented in this contemplated transaction
by SRS Real Estate Partners and Seller shall be responsible for paying the real estate broker/agent
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commission to said SRS Real Estate Partners in the amount of five percent (5%) of the Purchase
Price and shall obtain a release of any broker’s lien related thereto.

B. SELLER: The Seller is represented in this contemplated transaction by Retail
Specialists, LLC and Seller shall be responsible for paying said Retail Specialists, LLC pursuant to
the Listing Agreement, dated April 6, 2015, by and between Seller and Retail Specialists, LLC and
shall obtain a release of any broker’s lien related thereto.

21. NOTICES: All notices and demands to be given or made hereunder shall be in
writing and shall be given by (i) personal or hand delivery, (ii) nationally recognized express
overnight delivery service (with charges therefor prepaid, or (iii) certified or registered mail, return
receipt requested (with postage therefor prepaid). Notices shall be deemed received upon (a) receipt,
if hand or personally delivered, (b) the next business day after the notice has been deposited with a
nationally recognized express overnight delivery service, or (the third business day after the notice
has been deposited with the United States Postal Service. Notices shall be provided to the parties at
the follow addresses:

IF TO SELLER: City of Vestavia Hills, Alabama
1032 Montgomery Highway
Vestavia Hills, Alabama 35216
Attention: Alberto C. Zaragoza, Jr., Mayor
Fax (205) 978-0189

Email: bzaragoza@vhal.org

and City of Vestavia Hills, Alabama
1032 Montgomery Highway
Vestavia Hills, AL 35216
Attention Mr. Jeff Downes, City Manager
Fax (205) 978-0189

Email: jdownes@vhal.org

With copies to: ~ Patrick H. Boone
215 Richard Arrington Jr., Blvd. N., Suite 705
Birmingham, Alabama 35203-3720
Fax (205) 324-2295

Email: patrickboone(@bellsouth.net

Stephen R. Monk

Bradley Arant Boult Cummings LLP
One Federal Place

1819 Fifth Avenue North
Birmingham, Alabama 35243
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Fax (205) 488-6429
Email: smonk@babc.com
IF TO PURCHASER: BAMA 3-RE, LLC

916 North Maxwell Street

McPherson, Kansas 67640

Attention: Mike Fyler

Fax: ()

Email: mike.fyler@ercmanagement.com

With a copy to: Michael J. Brandt
Wallace, Jordan, Ratliff & Brandt, LLC
800 Shades Creek Parkway, Suite 400
Birmingham, Alabama 35209
Fax: (205) 874-3280
Email: mbrandt@wallacejordan.com

IF TO TITLE COMPANY: Land Title Company of Alabama
600 North 20" Street, Suite 100
Birmingham, Alabama 35203
Attention: Michelle Gilbert
Fax: (205)226-9280
Email: smg@land-title.net

Either party hereto may change the address to which it is to receive notice or the
representative to whom notice is to be given by written notice to the other part in the manner set
forth above.

22. DEFAULT AND REMEDIES:

A. In the event that Seller shall fail to consummate the transaction as
contemplated herein for any reason other than Purchaser’s default, then Purchaser may, as its sole
and exclusive remedy, either (i) enforce this Agreement and the purchase and sale transaction
contemplated herein by specific performance or (ii) terminate this Agreement, whereupon the
Earnest Money paid to Seller and accrued interest shall be promptly returned to Purchaser, this
Agreement shall be deemed cancelled and terminated and, except for the indemnification obligations
of Purchaser set forth in Section 10 above, neither party shall have any further obligation or liability
to the other hereunder. Purchaser hereby expressly waives any right to seek or obtain any monetary
judgment or damages against Seller in the event of any default hereunder by Seller and
acknowledges and agrees that no other damages, rights or remedies shall be collectible, enforceable
or available to Purchaser.
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B. If, at any time after the expiration of the Inspection Period, Purchaser shall fail
to perform its obligation to close the transaction contemplated herein for any reason other than
Seller’s default, then the Earnest Money shall be delivered to Seller as liquidated damages in which
event this Agreement shall automatically be deemed terminated and cancelled and, except for the
indemnification obligations of Purchaser set forth in Section 10 above, neither party shall have any
further obligation or liability to the other hereunder. Because of the difficulty, inconvenience and
uncertainty of ascertaining actual damages, no other damages, rights or remedies shall in any case be
collectible, enforceable or available to Seller and Seller agrees to accept and retain the Earnest
Money as its total damages and relief hereunder in the event Purchaser fails to close the purchase
and sale transaction contemplated herein.

C. Both Seller and Purchaser contemplate that Purchaser will incur due diligence
expenses for permitting and/or site plan approval (the “costs™) during the Inspection Period set forth
in Section 11 hereof and the approval period as set forth in Section 12 hereof. If this Agreement is
cancelled and terminated by Seller for any of the following reasons, then in such event Seller shall
not be liable to Purchaser for the reimbursement of any portion or all of said costs:

) The failure of Seller, within ninety (90) days following the effective
date, to have the limitation of use filed in the office of the Judge of Probate of Jefferson County,
Alabama on August 27, 1979 and recorded at Real 1806, Page 437 be removed, released and/or
neutralized so as to enable Purchaser to use the Property for restaurant and other retail businesses; or

(i)  Ifthe Property is not rezoned, within ninety (90) days following the
effective date, to a zoning classification that will allow Purchaser to use the Property for
development and operation of a restaurant and/or other retail businesses; or

(iii)  If the Vestavia Hills Planning and Zoning Commission finds and
determines that the Application for Resurvey and plat map does not meet the requirements of the
Rules and Regulations of the City of Vestavia Hills Zoning Regulations and, within ninety (90) days
following the effective date, denies the said Application for Resurvey and plat map as designed by
Purchaser; or

(iv)  Ifthe Seller, within ninety (90) days following the effective date, fails
for any reason whatsoever to obtain any and all approvals necessary for the relocation, construction
and operation of a Public Works and City Shop Facility in a location situated in the Liberty Park
community of the City of Vestavia Hills, Alabama.

Should any of the events described in this Section 22-C(i), (ii), (iii) and (iv) occur, then in
such event this Agreement shall automatically be cancelled and terminated and any and all Earnest
Money plus accrued interest shall be returned to Purchaser.

However, if Seller fails to close the sale of this Property pursuant to this Agreement for any
other reason and through no fault of Purchaser, then in such event Seller shall be liable to Purchaser
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for the payment of said costs up to Seventy-five Thousand Dollars ($75,000.00); provided, however,
that the costs were necessarily incurred and further that the Purchaser provide Seller with evidence
of prior payment by Purchaser.

Anything contained in this Agreement to the contrary notwithstanding, the Seller and
Purchaser agree that if this sale closes and Seller conveys title to Purchaser pursuant to this
Agreement, then in such event Seller shall not be obligated for the payment of any portion or all of
said costs.

23. MISCELLANEOUS

A. GOVERNING LAW: This Agreement and the rights and obligations of the
parties hereto shall be governed by and construed in accordance with the laws of the State of
Alabama. The jurisdiction and venue for the resolution of any dispute shall be in Jefferson County,
Alabama.

B. BINDING AGREEMENT: This Agreement shall be binding upon and inure to
the benefit of the parties hereto and their respective heirs, successors and assigns.

C.  SuRVIVAL: All representations and warranties of this Agreement shall
survive the Closing, as shall any covenants for performance after Closing.

D.  TIMEOF THE ESSENCE: Time is of the essence of this Agreement.

E. No WAIVER: The failure of either party to exercise any rights under this
Agreement shall not constitute a waiver of any right, nor excuse the other party’s full performance.
No express waiver of any matter shall affect any other matter under this Agreement. Express
waivers are only effective if in writing.

F. CONSTRUCTION OF TERMS: Descriptive headings are for convenience only
and shall not control or affect the meaning or construction of any provision. Any ambiguities of this
Agreement shall be construed fairly and equitably regardless of the participation of either party in
drafting this Agreement. The reference in terms to gender and number shall be modified as may be
appropriate.

G. SEVERABILITY: In case of any of the provisions of this Agreement shall for
any reason be held invalid, illegal or unenforceable by any court of competent jurisdiction in any
respect, the remaining provisions shall remain in effect and the Agreement be performed in a fair
and equitable manner as to any uncertainties arising from the unenforceable provisions.

H. DATES: Ifany date provided in this Agreement falls on a Saturday, Sunday or
holiday, the date shall be the next business day.
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L EXECUTION IN COUNTERPARTS: This Agreement may be executed
simultaneously in any number of counterparts, each of which shall be an original, but all of which
shall constitute but one and the same instrument.

J. ENTIRE AGREEMENT: This written Agreement contains the entire agreement
between the parties, incorporating all prior agreements, and may only be amended in writing
executed by both parties.

K.  EFFECTIVEDATE: The effective date of this Agreement is the sixth (6™) day
following the posting (in accordance with Title 11-45-8(b), Code of Alabama, 1975) of the
ordinance authorizing and directing the execution and delivery of this Agreement and the closing of
the sale all in accordance with the terms, provisions and conditions thereof.

L. RECORDING: Neither this Agreement nor any memorandum thereof shall be
recorded by either party.

[Remainder of Page Intentionally Left Blank]

1/3949953.5



Exhibit B - Resolution No. 4826

Exhibit A - Crdinance No. 2625

Agreement for Purchase and Sale of Real Estate

Page 14

IN WITNESS WHEREOF, Seller and Purchaser have executed this Agreement to be

executed as of the date first above written.

SELLER: THE CITY OF VESTAVIA HILLS, ALABAMA,
an Alabama municipal corporation
By
rto’ C. Zaragoza, Jr.
Its Mayor
By
Jeffrey D. Downes
Its City Manager
ATTESTED:
By
PURCHASER: BAMA 3-RE, LLC,
a Kansas limited liability company
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STATE OF ALABAMA
JEFFERSON COUNTY

ACKNOWLEDGMENT

I, the undersigned authority, a Notary Public, in and for said County, in said State, hereby
certify that Alberto C. Zaragoza, Jr., whose name as Mayor of the City of Vestavia Hills, Alabama, a
municipal corporation, is signed to the foregoing Agreement for Purchase and Sale of Real Estate,
and who is known to me, acknowledged before me on this day that being informed of the contents of
the Agreement, he in his capacity as such and with full authority, executed the same voluntarily for
and as the act of said City of Vestavia Hills, Alabama on the day the same bears date.

Given under my hand and official seal, this the day of ,2016.
Notary Public
My Commission Expires:
SEAL
STATE OF ALABAMA
JEFFERSON COUNTY

ACKNOWLEDGMENT

I, the undersigned authority, a Notary Public, in and for said County, in said State, hereby
certify that Jeffrey D. Downes, whose name as City Manager of the City of Vestavia Hills, Alabama,
a municipal corporation, is signed to the foregoing Agreement for Purchase and Sale of Real Estate,
and who is known to me, acknowledged before me on this day that being informed of the contents of
the Agreement, he in his capacity as such and with full authority, executed the same voluntarily for
and as the act of said City of Vestavia Hills, Alabama on the day the same bears date.

Given under my hand and official seal, this the day of ,2016.

Notary Public
My Commission Expires:

SEAL
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STATE OF ALABAMA- Kanoa s

J‘E‘F?RSGN COUNTY
McPhersen

ACKNOWLEDGMENT
I, the undersigned authority, a Notary Public, in and for said County, in said State, hereby
certify that Jv), Fyle~  whosenameas y of BAMA 3-RE,

LLC, aKansas limited liability, is signed to the foregoing ment for Purchase and Sale of Real
Estate, and who is known to me, acknowledged before me on this day that being informed of the
contents of the Agreement, (s)he in his/her capacity as such and with full authority, executed the
same voluntarily for and as the act of said BAMA 3-RE, LLC on the day the same bears date.

Given under my hand and official seal, this the 30',1\ day of Yf\u-cl\ ,2016.
(‘
< IN - —
otary Public <
My Commission Expires:
12- 2-32619
SEAL

JERYL W ROGERS
Notary Public

Stato of Xansas
My Commisslon Explres ) 2-2-19
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Prohibited Uses

No portion of the Property shall be used or operated for any of the Prohibited Uses, as herein
defined. As used herein, the term “Prohibited Uses” means any of the following uses or purposes:

(i)  adultbook stores or facilities devoted primarily to the sale of
pomographic books, films, tapes or similar audio or video products; provided,
however, that the foregoing shall not prohibit or limit the operation of a national,
regional or local, reputable, general interest book or video store;

(i)  atattoo or piercing parlor;

(iiij)  establishment selling cars or other motor vehicles, motor
vehicle maintenance or repair shop or gas station, or any establishment selling
trailers;

(iv)  aconvenience store;

(v)  establishment of any business involving the sale of
paraphernalia for use with illicit drugs or for the sale of medicinal marijuana;

(vi)  gambling establishment, casino, gaming room, or “off track
betting” operation;

(vii)  exotic dance business or any businesses such as a “Hooters”,
“Twin Peaks”, “Tilted Kilt” bar or restaurant;

(viii) mobile home, manufactured home or trailer sales facilities or
parks; provided, however, that the foregoing shall not be deemed to prohibit the use
of construction trailers or sales and leasing trailers during the initial construction,
development, leasing and sale of any portions of the Property;

(ix)  any warehouse or industrial use;

(x)  any self-storage facility;

(xi)  aventure whose primary business is the operation of video or
arcade games;

(xii) labor camps, prisons, jails, honor farms or other correctional
institutions;

(xiii) landfills or garbage disposal areas or areas for the dumping,
processing, incineration or reduction of garbage, sewage, dead animals, refuse or
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waste (other than on-site underground sanitary sewage disposal facilities, including
septic tanks, which are specifically allowed as authorized uses);

(xiv) smelting of iron, tin, zinc or other ores, refining of petroleum
or its products or mining activities;

(xv)  drive-in theaters;

(xvi) stock yards or slaughter houses or commercial poultry,
livestock, swine or other animal production or breeding farms;

(xvii) junk yards, baling, storage or processing of scrap metal, glass,
paper or rags, storage or processing of wrecked or junked motor vehicles or any
other type of outdoor storage other than for service areas and storage areas;
provided, however, that the foregoing shall not be deemed to prohibit the use of any
Property for the storage of construction materials during the construction or
improvement of the Property;

(xviii) racetracks, raceways or drag strips;

(xix) the sale of fireworks;

(xx) pawn shops or “pay-day” loan-type businesses; provided,
however, that the foregoing shall not prohibit banks, credit unions, mortgage
businesses and similar financial institution uses;

(xxi) flea markets or thrift stores;

(xxii) massage parlors;

(xxiii) “disco” or other dance hall; or

(xxiv) cemetery, mortuary or funeral parlor.

1/3949953.5
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Exhibit A - Ordingnce No. 2625

Exhibit B

Sanitary Sewer Relocation Plan

See attached.

1/3949953.5
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Resolution Number 4827
Page 1

RESOLUTION NUMBER 4827

A RESOLUTION INITIATING A REQUEST FOR CONDITIONAL USE

APPROVAL FOR HEAVY MECHANICAL FOR A PORTION OF LOT 1,

VESTAVIA HILLS SPORTS PARK FOR CONSTRUCTION OF A CITY

FLEET OPEATIONS FACILITY

WHEREAS, Lot 1 Vestavia Sports Park is located within the Liberty Park P.U.D. in an
area designated as PR-1 for recreational park use; and

WHEREAS, a portion of Lot 1, Vestavia Sports Park is located adjacent to Sicard
Hollow Road and is currently utilized as a park maintenance facility; a diagram of said location
is detailed on a map marked as “Exhibit A” which is attached to and incorporated into this
Resolution Number 4827 as though written fully therein; and

WHEREAS, the City of Vestavia Hills desires to construct a new Fleet Operations
Facility for the maintenance and repair of all City vehicles on the above-described portion of Lot
1, Vestavia Sports Park (“the Subject Property”); and

WHEREAS, said use for a Fleet Operations Facility on this property requires the
approval of a Conditional Use pursuant to the zoning of the Liberty Park P.U.D.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY
COUNCIL OF THE CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS:

1. The City of Vestavia Hills shall request a conditional use approval for “major
mechanical” for the property detailed in the attached Exhibit and referred to as “the
Subject Property”; and

2. The City Clerk shall file this Resolution Number 4827 to serve as a petition with the City
Planner in order to begin said process to request a Conditional Use approval; and

3. This Resolution Number 4827 shall become effective immediately upon adoption and
approval.

ADOPTED and APPROVED this the 25" day of April, 2016.

Alberto C. Zaragoza, Jr.
Mayor



Resolution Number 4827
Page 2

ATTESTED BY:

Rebecca Leavings
City Clerk
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RESOLUTION NUMBER 4828

A RESOLUTION AUTHORIZING THE CITY MANAGER TO EXECUTE
AND DELIVER AN AGREEMENT WITH THE ALABAMA
DEPARTMENT OF TRANSPORTATION FOR PROJECT NUMBER
ACAA59494-ATRP(006); ATRIP #37-03-33
BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF
VESTAVIA HILLS, ALABAMA, AS FOLLOWS:
1. That the City enters into an agreement with the State of Alabama, acting by and through
the Alabama Department of Transportation for:
The resurfacing on CR-99 (Columbiana Road), CR-42 (Tyler Road), and CR-2336
(Overton Road). Length —1.71 miles
Project # ACAA59494-ATRP(006); ATRIP #37-03-33
2. That the agreement be executed in the name of the City, by its City Manager, for and on
its behalf; and
3. That the agreement be attested by the City Clerk and seal of the City affixed thereto.
BE IT FURTHER RESOLVED that upon the completion of the execution of the
agreement by all parties, that a copy of such agreement be kept on file by the City Clerk.
PASSED, ADOPTED and APPROVED this the 25" day of April, 2016.

Alberto C. Zaragoza, Jr.
Mayor
ATTESTED BY:

Rebecca Leavings
City Clerk



CERTIFICATION:

I the undersigned qualified and acting City Clerk of the City of Vestavia Hills, Alabama, do
hereby certify that the above and forgoing is a true copy of a Resolution passed and adopted by
the City Council of the City named therein, at a regular meeting of such Council held on the 25"
day of April, 2016, and that such Resolution is on file in the City Clerk’s office.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the official seal of the
County on this day of , 2016.

Rebecca Leavings
City Clerk
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AGREEMENT
FOR
ALABAMA TRANSPORTATION REHABILITATION AND IMPROVEMENT PROGRAM
(ATRIP) PROJECT
BETWEEN THE STATE OF ALABAMA
AND
THE CITY OF VESTAVIA HILLS, ALABAMA

This agreement is made and entered into by and between the State of Alabama, (acting by and
through the Alabama Department of Transportation), hereinafter referred to as the STATE; and the
City of Vestavia Hills (FEIN 63-6002218), hereinafter referred to as the CITY; in cooperation with
the United States Department of Transportation, the Federal Highway Administration, hereinafter
referred to as the FHWA:

WITNESSETH

WHEREAS, the STATE and the CITY desire to cooperate in the resurfacing on CR-99
(Columbiana Road), CR-42 (Tyler Road), and CR-2336 (Overton Road). Length —1.71 miles
Project# ACAA59494-ATRP(006); ATRIP# 37-03-33

NOW THEREFORE, the parties hereto, for, and in consideration of the premises stated herein do
hereby mutually promise, stipulate, and agree as follows:

(1)  The CITY will acquire any additional right-of-way, if needed, for the PROJECT at no cost
to the STATE or this PROJECT.

(2) The CITY or its representative, if applicable to the PROJECT, agree to adjust and/or
relocate all utilities on the PROJECT without cost to the STATE or this PROJECT.

(3)  The CITY or its representative, will provide the required surveys, complete the plans and
perform all other preliminary engineering duties for the PROJECT at no cost to the STATE
or this PROJECT. The CITY will be responsible for submitting all required environmental
documents to the STATE and obtaining approval prior to right-of-way acquisition or
submittal of final plan assembly to the STATE. The plans will be subject to the approval of
the STATE and the PROJECT will be constructed in accordance with the plans approved by
the STATE and the terms of this agreement.

(4)  If necessary, the CITY will file an Alabama Department of Environmental Management
(ADEM) National Pollutant Discharge Elimination System (NPDES) Notice of Registration
(NOR) (Code Chapter 335-6-12) for the PROJECT. The CITY and the contractor will be
responsible for compliance with the permit and the STATE will have no obligation
regarding the permit. The CITY will furnish the STATE (Region) a copy of the permit prior
to any work being performed by the contractor.
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The CITY will furnish all construction engineering for the PROJECT with CITY forces or
with a consultant selected and approved by the STATE as part of the PROJECT cost. The
cost of construction engineering and inspection shall be included as part of the construction
cost for the PROJECT and will be paid from funds provided herein.

The STATE will furnish the necessary inspection and testing of materials with STATE
forces when needed as part of the PROJECT cost. The cost of inspection and testing of
materials shall be included as part of the construction cost for the PROJECT and will be
paid from funds provided herein.

The CITY will comply with the Alabama Department of Transportation Standard
Specifications for Highway Construction (latest edition) on the PROJECT and will ensure
that alignment and grades on this PROJECT meet the standards of the Alabama Department
of Transportation and that the PROJECT will be constructed in accordance with the
approved plans.

The PROJECT will be administered by the STATE and all cost will be financed, when
eligible for Federal participation, on the basis of eighty (80) percent Federal ATRIP funds
and twenty (20) percent CITY funds, unless otherwise noted below. Any Federal aid non-
participating costs shall be borne by the CITY at one hundred (100) percent.

Funding for this agreement is subject to the availability of Federal ATRIP funds at the time
of authorization. The STATE will not be liable for Federal ATRIP funds in any amount. It is
understood that the amounts stated below are estimates only. Any shortfall in funding or
overrun in construction costs shall be borne by the CITY from Federal ATRIP funds, if
available, and from CITY funds. In the event of an under-run in construction costs, the
amount of Federal ATRIP funds will be the amount stated below, or eighty (80) percent of
eligible costs, whichever is less.

The estimated cost of construction of this PROJECT will be provided from the funds
outlined as follows:

Federal ATRIP Funds $ 909,304.00
CITY Funds $ 227.326.00
Total (Including E & I) $1,136,630.00

The STATE will be responsible for advertisement and receipt of bids, and the award of the
contract. Following the receipt of bids and prior to the award of the contract, the STATE
will invoice the CITY for its prorata share of the estimated cost (if applicable) as reflected
by the bid of the successful bidder plus E & I, and the CITY will pay this amount to the
STATE no later than 30 days after the date bids are opened. Payment must be received prior
to award of the contract.

A final audit will be made of all PROJECT records after completion of the PROJECT and a
copy will be furnished to the Alabama Department of Examiners of Public Accounts, in
accordance with Act. 1994, No. 94-414. A final financial settlement will be made between
the parties as reflected by the final audit and this agreement.
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The CITY will submit reimbursement invoices for the work performed under the terms of
this agreement to the STATE within six (6) months after the completion and acceptance of
the PROJECT. Any invoices submitted after this six (6) month period will not be eligible
for payment.

Upon completion and acceptance of the work by the STATE, the CITY will assume full
responsibility for maintenance of that part of the improvements which are not a part of the
Alabama Highway Maintenance System. Upon completion and acceptance of the work by
the STATE, the CITY will maintain the PROJECT in satisfactory condition in accordance
with the requirements of the Alabama Department of Transportation.

Subject to the limitations on damages applicable to municipal corporations under Alabama
Code§ 11-47-190 (1975), the CITY shall defend, indemnify, and hold harmless the State of

- Alabama, the Alabama Department of Transportation, its officers, officials, agents, servants,

and employees, from and against (1) claims, damages, losses, and expenses, including but
not limited to attorneys’ fees arising out of, connected with, resulting from or related to the
work performed by the CITY, or its officers, employees, contracts, agents or assigns, (2) the
provision of any services or expenditure of funds required, authorized, or undertaken by the
CITY pursuant to the terms of this agreement, or (3) any damage, loss, expense, bodily
injury, or death, or injury or destruction of tangible property (other than the work itself),
including loss of use therefrom, and including but not limited to attorneys’ fees, caused by
the negligent, careless or unskillful acts of the CITY, its agents, servants, representatives or
employees, or the misuse, misappropriation, misapplication, or misexpenditure of any
source of funding, compensation or reimbursement by the CITY, its agents, servants,
representatives or employees, or anyone whose acts the CITY may be liable.

By entering into this agreement, the CITY is not an agent of the STATE, its officers,
employees, agents, or assigns. The CITY is an independent entity from the STATE and
nothing in this agreement creates an agency relationship between the parties.

Each party will provide, without cost to the other, information available from its records that
will facilitate the performance of the work.

Nothing will be construed under the terms of this agreement by the STATE or the CITY that
will cause any conflict with Section 23-1-63, Code of Alabama (7/24% law).

The CITY will be obligated for the payment of damages occasioned to private property,
public utilities or the general public, caused by the legal liability (in accordance with
Alabama and/or Federal law) of the CITY, its agents, servants, employees or facilities.

Exhibits M and N are attached and hereby made a part of this agreement.
This agreement is made and expressly executed in the names of the parties hereto by their
respective officers, officials or other persons who are authorized to execute it, and it is

deemed by the parties to be an agreement or contract under seal.

The terms of this agreement may be modified by supplemental agreement duly executed by
the parties hereto.
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(23) This agreement may be terminated by either party upon the delivery of a thirty (30) day
notice termination.
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IN WITNES$ WHEREOF, the parties hereto cause this agreement to be executed by those
officers, officials, and persons thereunto duly authorized, and the agreement is deemed to be

dated and to be effective on the date stated hereinafter as the date of the approval of the
Governor of Alabama.

SEAL
ATTEST: CITY OF VESTAVIA HILLS, ALABAMA
: BY:

City Clerk (Signature) City Manager (Signature)
City of Vestavia Hills

Print Name of City Clerk Print Name of City Manager

RECOMMENDED FOR APPROVAL: STATE OF ALABAMA
ACTING BY AND THROUGH THE
ALABAMA DEPARTMENT OF
TRANSPORTATION

Innovative Programs Engineer Chief Engineer

Edward N. Austin, P.E. Don T. Arkle, P.E.

THIS AGREEMENT HAS BEEN LEGALLY REVIEWED AND APPROVED AS TO FORM
AND CONTENT:

Chief Counsel Transportation Director
Jim R. Ippolito, Jr. John R. Cooper

THE WITHIN AND FOREGOING AGREEMENT IS HEREBY APPROVED ON
THE DAY OF , 20

GOVERNOR OF ALABAMA
ROBERT BENTLEY



Exhibit A - Resolution No. 4828

7/18/90 Exhibit M
CERTIFICATION

This certification is applicable to the instrument to which it is attached whether attached directly or
indirectly with other attachments to such instrument.

The prospective participant/recipient, by causing the signing of and the submission of this Federal
contract, grant, loan, cooperative agreement, or other instrument as might be applicable under
Section 1352, Title 31, U. S. Code, and the person signing same for and on behalf of the prospective
participant/recipient each respectively certify that to the best of the knowledge and belief of the
prospective participant or recipient and of the person signing for and on behalf of the prospective
participant/recipient, that:

(1)No Federal appropriated funds have been paid or will be paid, by or on behalf of the
prospective participant/recipient or the person signing on behalf of the participant/recipient as
mentioned above, to any person for influencing or attempting to influence an officer or employee of
any Federal agency, a Member of Congress, an officer or employee of Congress, or an employee of
a Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and
the extension, continuation, renewal, amendment, or modification of any Federal contract, grant,
loan, or cooperative agreement.

(2)If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any Federal agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress, or an employee of a Member of Congress in connection with this Federal contract, grant,
loan, or cooperative agreement, or other instrument as might be applicable under Section 1352, Title
31, U. S. Code, the prospective participant/recipient shall complete and submit Standard Form-LLL,
“Disclosure Form to Report Lobbying,” in accordance with its instructions.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by Section 1352, Title 31, U. S. Code. Any person who
fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and
not more than $100,000 for each such failure.

The prospective participant/recipient also agrees by submitting this Federal contract, grant, loan,
cooperative agreement, or other instrument as might be applicable under Section 1352, Title 31, U.
S. Code, that the prospective participant/recipient shall require that the language of this certification
be included in all lower tier subcontracts, which exceed $100,000 and that all such subrecipients
shall certify and disclose accordingly.
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07/01/2002

EXHIBIT N

FUNDS SHALL NOT BE CONSTITUTED AS A DEBT

It is agreed that the terms and commitments contained herein shall not be constituted as a debt of
the State of Alabama in violation of Article 11, Section 213 of the Constitution of Alabama, 1901,
as amended by Amendment Number 26. It is further agreed that if any provision of this agreement
shall contravene any statute or Constitutional provision of amendment, either now in effect or which
may, during the course of this agreement, be enacted, then the conflicting provision in the
agreement shall be deemed null and void.

TERMINATION DUE TO INSUFFICIENT FUNDS

If the agreement term is to exceed more than one fiscal year, then said agreement is subject to
termination in the event that funds should not be appropriated for the continued payment of the
agreement in subsequent fiscal years.

In the event of proration of the fund from which payment under this agreement is to be made,
agreement will be subject to termination.

ADR CLAUSE

For any and all disputes arising under the terms of this contract, the parties hereto agree, in
compliance with the recommendations of the Governor and Attorney General, when considering
settlement of such disputes, to utilize appropriate forms of non-binding alternative dispute
resolution including, but not limited to, mediation by and through the Attorney General Office of
Administrative Hearings or where appropriate, private mediators.

AMENDED ALABAMA IMMIGRATION LAW:

By signing this contract, the contracting parties affirm, for the duration of the agreement, that they
will not violate federal immigration law or knowingly employ, hire for employment, or continue to
employ an unauthorized alien within the State of Alabama. Furthermore, a contracting party found
to be in violation of this provision shall be deemed in breach of the agreement and shall be
responsible for all damages resulting therefrom.



ALABAMA DEPARTMENT OF TRANSPORTATION

Bureau of Innovative Programs
1409 Coliseum Boulevard
Administrative Building, Room 110
Montgomery, Alabama 36110
Telephone: 334-353-6234 / Fax: 334-353-6550
Robert Bentley www.dot.state.al.us John R. Cooper

Govemnor Transportation Director

March 16, 2016

Mr. Jeffery D. Downes, City Manager
City of Vestavia Hills

PO Box 660854

Vestavia Hills, Alabama 35216

RE: ACAAS9494-ATRP(006)
ATRIP 37-03-33
Jefferson County
City of Vestavia Hills

Dear Mr. Downes:

Attached is the original Agreement between the Alabama Department of Transportation
and the City of Vestavia Hills covering the listed project’s financing costs for
construction.

Please complete and return this original Agreement as soon as possible with all
signatures and seals to minimize delay of further approval and distribution. Upon

approval of all parties, a properly executed copy of this Agreement will be sent to you for
your information and file.

e PLEASE DO NOT EXECUTE THE FAXED COPY OF THE AGREEMENT!

Sincerely,

Terry W. Roby#0n, Acting Bureau Chief
Innovative Programs Bureau

TWR:mk
Attachment(s)
cc: Delarvis Leonard, P.E. (East Central Region Engineer)
Geneva M. Brown (Asst. Region Engineer)
Robert Camp, P.E. (Area Operations Engineer)
Clay McBrien, P.E. (Ms. Melva Bradford)
Christopher Brady, P.E. (City Engineer)
File



RESOLUTION NUMBER 4829

A RESOLUTION AUTHORIZING THE CITY MANAGER TO EXECUTE
AND DELIVER AN AGREEMENT WITH THE ALABAMA
DEPARTMENT OF TRANSPORTATION FOR PROJECT CMAQ-
7030(600), PROJECT REFERENCE NUMBER 100057174,
CONSTRUCTION PROJECT FOR SIDEWALKS ALONG PORTIONS OF
MASSEY ROAD, COLUMBIANA ROAD AND MONTGOMERY
HIGHWAY
BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF
VESTAVIA HILLS, ALABAMA, AS FOLLOWS:
1. That the City enters into an agreement with the State of Alabama, acting by and through
the Alabama Department of Transportation for:
Project CMAQ-7030(600), Project Reference Number 100057174, Construction
project for sidewalks along CR-42 (Massey Road) from AL-3 (US-31, Montgomery
Highway) to CR-99 (Columbiana Road) in the City of Vestavia Hills, Alabama;
which Agreement is before this Council; and
2. That the agreement be executed in the name of the City, by its City Manager, for and on
its behalf and that it be attested by the City Clerk and the seal of the City affixed thereto;
and
BE IT FURTHER RESOLVED that upon the completion of the execution of the
agreement by all parties, that a copy of such agreement be kept on file by the City Clerk.
PASSED, ADOPTED and APPROVED this the 25" day of April, 2016.

Alberto C. Zaragoza, Jr.
Mayor
ATTESTED BY:

Rebecca Leavings
City Clerk



CERTIFICATION:

I the undersigned qualified and acting City Clerk of the City of Vestavia Hills, Alabama, do
hereby certify that the above and forgoing is a true copy of a Resolution passed and adopted by
the City Council of the City named therein, at a regular meeting of such Council held on the 25"
day of April, 2016, and that such Resolution is on file in the City Clerk’s office.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the official seal of the
County on this day of , 2016.

Rebecca Leavings
City Clerk
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AGREEMENT
FOR
CONSTRUCTION

BETWEEN THE STATE OF ALABAMA
AND
THE CITY OF VESTAVIA HILLS, ALABAMA

Project: CMAQ-7030(600)
Sidewalks along CR-42 (Massey Road) from AL-3 (US-31,
Montgomery Highway) to CR-99 (Columbiana Road)
Vestavia Hills, Alabama
Project Reference Number: 100057174

THIS AGREEMENT is made and entered into by and between the State of
Alabama, acting by and through the Alabama Department of Transportation,
hereinafter referred to as STATE; and the City of Vestavia Hills, Alabama,
hereinafter referred to as CITY, in cooperation with the United States Department
of Transportation, Federal Highway Administration, hereinafter referred to as the
FHWA; and

WHEREAS, a Transportation Improvement Program has been developed
for the Birmingham urbanized area and certain transportation improvements and
priorities are listed therein; and

WHEREAS, it is in the public interest for the STATE and the CITY to
cooperate toward the implementation of the Transportation Improvement
Program; and

WHEREAS, the STATE and the CITY desire to cooperate in a
construction project to include engineering and inspection for sidewalks along
CR-42 (Massey Road) from AL-3 (US-31, Montgomery Highway) to CR-99
(Columbiana Road) in the City of Vestavia Hills, Alabama.

WHEREAS, Federal transportation funds are dedicated specifically to the
Birmingham Area by the 2012 Moving Ahead for Progress in the 215t Century
(MAP-21), as directed by the Birmingham Metropolitan Planning Organization
(MPO), and hereinafter referred to as Congestion Mitigation and Air Quality
Improvement Program (CMAQ) funds

NOW, THEREFORE, the parties hereto, for, and in consideration of the
premises stated herein do hereby mutually promise, stipulate, and agree as
follows:

1) This Agreement will cover only funding of construction in accordance with
plans approved by the STATE. The East Central Region of the Alabama
Department of Transportation will be the lead agency for the STATE
relative to the work under this agreement and will be the point of contact
for the CITY.

2) Cost for the project will be financed, when eligible for federal participation,
on the basis of 80 percent federal funds and 20 percent CITY funds.
Funding for this agreement is subject to availability of Federal Aid funds at
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the time of authorization. Funds will be available for obligation when
allocation by FHWA is made and will be at the level prescribed by FHWA.
The estimated cost and participation by the various parties are as follows:

TOTAL TOTAL
ESTIMATED ESTIMATED To: :(I;- AELSI:,“:;TSED
cosT FEDERAL FUNDS
Construction Including
Engineering and $912,377.44 $729,901.95 $182,475.49
Inspection
Total $912,377.44 $729.901.95 $182,475.49

3)

4)

5)

6)

7)

It is understood that the above is an estimate only, and in the event the
final cost exceeds the estimate, the CITY will be responsible for its
proportional share.

Any cost for work not eligible for Federal participation will be financed 100
percent by the CITY, which payment will be reflected in the final audit.

Ownership of Property: All work accomplished under the provisions of this
agreement will be accomplished on property owned by or will be acquired
by CITY at no expense to the STATE or FHWA. Any exceptions to this
requirement must be approved by the STATE in writing prior to incurring
costs for which reimbursement is requested by the CITY. In cases where
property is leased, the terms of the lease will not be less than the
expected life of the improvements.

The construction of the improvements will be by contract and the STATE
will be responsible for advertisement and receipt of bids and for the award
of the contract. Following receipt of bids and prior to award of the
contract, the STATE will invoice the CITY for its pro rata share of the
estimated construction cost as reflected by the bid of the successful bidder
plus the engineering and inspection cost, and the CITY will promptly pay
this estimated cost before the award of the contract. The STATE will not
award the contract until it is in receipt of the estimated cost payable by the
CITY as reflected by the bid of the successful bidder, plus the engineering
and inspection cost. All required off-site testing shall be the responsibility
of the Alabama Department of Transportation. All on-site engineering,
inspection, and testing (including obtaining and delivery of test specimens
to the Alabama Department of Transportation testing facility) shall be the
responsibility of the CITY or its designated representative.

The CITY will coordinate any required adjustments to utilities with the
utility company involved in accordance with usual STATE procedures.

The project will commence upon execution of this agreement and upon
written authorization to proceed from the STATE directed to the CITY.
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8) It is expressly understood that this is a cost reimbursement program and
no federal funds will be provided to the CITY prior to accomplishment of
work for which reimbursement is requested.

9) The CITY will, when appropriate, submit invoices to the STATE for
reimbursement for work performed by or for the CITY in carrying out the
terms of this agreement. Requests for reimbursement will be made on
forms provided by the STATE and will be submitted through the East
Central Region Engineer for payment. The CITY may bill the STATE not
more often than once per month for the funds due for work performed
under this Agreement. Invoices for payment will be submitted in
accordance with state law and will indicate that the payment is due, true,
correct, unpaid and the invoice will be notarized. All invoices will be
approved by the STATE.

10)Invoices for any work performed by the CITY under the terms of this
agreement will be submitted within twelve (12) months after the
completion and acceptance by the STATE for the work. Any invoices
submitted after this twelve-month period will not be eligible for payment.

11)Upon completion and acceptance of the work by the STATE, the CITY will
assume full responsibility for maintenance of that part of the improvements
which are not part of the Alabama Highway Maintenance System.

12)The CITY will not assign any portion of the work to be performed under
this Agreement or execute any contract, amendment or change order
thereto, or obligate itself in any manner with any third party with respect to
the rights and responsibilities under this Agreement, without the prior
written approval of the STATE.

13)A final audit will be made of all project records after the completion of the
project and a copy will be furnished to the Department of Examiners of
Public Accounts, in accordance with ACT 1994, No.94-414. A final
financial settlement will be made between the parties as reflected by the
final audit and this Agreement.

14) The performance of the work covered by this Agreement will be in
accordance with the current requirements of the STATE and FHWA.

15)The STATE will assist the CITY, if necessary, in any public involvement
actions that may be required.

16)Each party will provide without cost to the other, information available from
its records that will facilitate the performance of the work.

17)Subject to the limitations on damages applicable to municipal corporations
under Ala. Code § 11-47-190 (1975), the City shall indemnify, and hold
harmless the State of Alabama, the Alabama Department of
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Transportation, its officers, officials, agents, servants, and employees from
and against (1) claims, damages, losses, and expenses, including but not
limited to attorneys’ fees arising out of, connected with, resulting from or
related to the work performed by the City, or its officers, employees,
contracts, agents or assigns (2) the provision of any services or
expenditure of funds required, authorized, or undertaken by the City
pursuant to the terms of this Agreement, or (3) any damage, loss,
expense, bodily injury, or death, or injury or destruction of tangible
property (other than the work itself), including loss of use therefrom, and
including but not limited to attorneys’ fees , caused by the negligent,
careless or unskillful acts of the City its agents, servants, representatives
or employees, or the misuse, misappropriation, misapplication, or
misexpenditure of any source of funding, compensation or reimbursement
by the City, its agents, servants, representatives or employees, or anyone
for whose acts the City may be liable

By entering into this agreement, the CITY is not an agent of the STATE,
its officers, employees, agents or assigns. The CITY is an independent
entity from the STATE and nothing in this Agreement creates an agency
relationship between the parties.

18)Retention of Records: The CITY will retain all books, records, and other
documents relative to this Agreement for a minimum of three (3) years
after project termination, expiration of federal interest, or close out, and
the STATE, the Comptroller General of the United States, and the
Secretary of the USDOT, or either of them or their respective authorized
representatives, will have full access to, and right to examine any of said
materials at all reasonable times during said period.

19)Any dispute concerning a question of fact in connection with the work not
disputed of by this Agreement between the CITY and the STATE will be
referred to the director of the State of Alabama Department of
Transportation, whose decision will be final.

20)Exhibits M and N are hereby attached to and made a part of this
Agreement.

21)The terms of this Agreement may be modified by supplemental agreement
duly executed by the parties hereto.

22)Either party has the right to terminate this Agreement at any time by giving
thirty (30) days written notice of termination. Said notice will be mailed by
certified or registered mail.

23)By signing this contract, the contracting parties affirm, for the duration of
the agreement, that they will not violate federal immigration law or
knowingly employ, hire for employment or continue to employ an
unauthorized alien within the State of Alabama. Furthermore, a
contracting party found to be in violation of this provision shall be deemed
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in breach of the agreement and shall be responsible for all damages
resulting therefrom.

24)7/24" Law: Nothing shall be construed under the terms of this Agreement
by the CITY or the STATE that shall cause any conflict with Section 23-1-
63, Code of Alabama, 1975.
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IN WITNESS WHEREOF, the parties hereto cause this Agreement to be executed by
those officers, officials and persons thereunto duly authorized, and the Agreement is
deemed to be dated and to be effective on the date hereinafter stated as the date of the
approval of the Governor of Alabama.

SEAL
ATTEST: THE CITY OF VESTAVIA HILLS, ALABAMA
BY: BY: ,
City Clerk (Signature) Q’l‘j mwncbe;Mayer (Signature)
_Seu\r‘ov\ D. D()Wf\k/\
Type name of City Clerk TPype name of-MayorQ;{.\) m<5 P

THIS AGREEMENT HAS BEEN LEGALLY REVIEWED
AND APPROVED AS TO FORM AND CONTENT.

BY:
Jim R. Ippolito, Jr.
Chief Counsel
Alabama Department of Transportation

RECOMMENDED FOR
APPROVAL:

DeJarvis Leonard, P.E.
East Central Region Engineer

Robert J. Jilla
Multimodal Transportation Engineer
STATE OF ALABAMA
Don T. Arkle, P.E. ACTING BY AND THROUGH THE
Chief Engineer ALABAMA DEPARTMENT OF
TRANSPORTATION

John R. Cooper, Transportation Director

The foregoing Agreement is hereby executed in the name of the State of
Alabama and signed by the Governor on this day of
, 20

Robert Bentley
Governor, State of Alabama
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CONTRACT EXHIBITS FOR LOCAL GOV.,

PRIV. UNIV, & COLLEGE

CONSULTANT 3/19/90 EXHIBIT M
REVISED 7/18/90
REVISED 6/16/11

CERTIFICATION FOR FEDERAL-AID CONTRACTS: LOBBYING

This certification is applicable to the instrument to which it is attached whether attached
directly or indirectly with other attachments to such instrument.

The prospective participant/recipient, by causing the signing of and the submission of
this Federal contract, grant, loan, cooperative AGREEMENT, or other instrument as
might be applicable under Section 1352, Title 31, U. S. Code, and the person signing
same for and on behalf of the prospective participant/recipient each respectively certify
that to the best of the knowledge and belief of the prospective participant or recipient
and of the person signing for and on behalf of the prospective participant/recipient, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of
the prospective participant/recipient or the person signing on behalf of the
prospective participant/recipient as mentioned above, to any person for
influencing or attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, the making of any Federal
loan, the entering into of any cooperative agreement, and the extension,
continuation, renewal, amendment, or medification of any Federal contract, grant,
loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an officer or employee of
any Federal agency, a member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with this Federal contract,
grant, loan, or cooperative agreement, or other instrument as might be applicable
under Section 1352, Title 31, U. S. Code, the prospective participant/recipient
shall complete and submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by Section 1352, Title
31, U. S. Code. Any person who fails to file the required certification shall be subject to
fa.f:ivil penalty of not less than $10,000 and not more than $100,000 for each such
ailure.

The prospective participant/recipient also agrees by submitting this Federal contract,
grant, loan, cooperative agreement or other instrument as might be applicable under
Section 1352, Title 31, U. S. Code, that the prospective participant/recipient shall
require that the language of this certification be included in all lower tier subcontracts,
which exceed $100,000 and that all such subrecipients shall certify and disclose
accordingly.
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CONTRACT EXHIBITS FOR LOCAL GOV.,

PRIV. UNIV. & COLLEGE

CONSULTANT 2/15/95 EXHIBIT N
REVISED 5/30/02
REVISED 6/16/11

FUNDS SHALL NOT BE CONSTITUTED AS A DEBT

It is agreed that the terms and commitments contained herein shall not be constituted
as a debt of the State of Alabama in violation of Article 11, Section 213 of the
Constitution of Alabama, 1901, as amended by Amendment Number 26. It is further
agreed that if any provision of this AGREEMENT shall contravene any statute or
Constitutional provision of amendment, either now in effect or which may, during the
course of this AGREEMENT, be enacted, then the conflicting provision in the
AGREEMENT shall be deemed null and void.

For any and all disputes arising under the terms of this contract, the parties hereto
agree, in compliance with the recommendations of the Governor and Attorney General,
when considering settlement of such disputes, to consider using appropriate forms of
non-binding alternative dispute resolution.

TERMINATION DUE TO INSUFFICIENT FUNDS

a. If the agreement term is to exceed more than one fiscal year, then said
agreement is subject to termination in the event that funds should not be
appropriated for the continued payment of the agreement in subsequent fiscal
years.

b. Inthe event of proration of the fund from which payment under this AGREEMENT
is to be made, agreement will be subject to termination.

NO GOVERNMENT OBLIGATION TO THIRD PARTY CONTRACTORS

The STATE and CONSULTANT acknowledge and agree that, notwithstanding any
concurrence by the Federal Government in or approval of the solicitation or award of
the underlying contract, absent the express written consent by the Federal Government,
the Federal Government is not a party to this contract and shall not be subject to any
obligations of or liabilities to the STATE, CONSULTANT, or any other party (whether or
not a party to that contract) pertaining to any matter resulting from the underlying
contract.

The CONSULTANT agrees to include the above clause in each subcontract financed in
whole or in part with Federal assistance provided to FHWA. It is further agreed that the
clause shall not be modified, except to identify the subcontractor who will be subject to
its provisions.
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ALABAMA
DEPARTMENT OF TRANSPORTATION

EAST CENTRAL REGION
100 CORPORATE PARKWAY
SUITE 450
HOOVER, AL 35242
P.O. BOX 382348

Robert Bentley John R. Cooper

GOVERNOR BIRMINGHAM, AL 35238-2348 TRANSPORTATION DIRECTOR
TELEPHONE: (205) 327-4962

March 1, 2016

The Honorable Alberto C. Zaragoza, Jr.
Mayor, City of Vestavia Hills

1032 Montgomery Highway

Vestavia Hills, Alabama 35216

RE: Jefferson County
Project No. CMAQ-7030(600)
[Proj. Ref. No. 100057174]
Sidewalks along CR-42 (Massey Road)
from AL-3 (US-31, Montgomery
Highway) to CR-99 (Columbiana Road)

Dear Mayor Zaragoza:

| have enclosed the original Construction Agreement between the State of Alabama and the City of
Vestavia Hills, Alabama for the above referenced project.

This agreement is submitted to the City for approval. After execution by the City Council, please return
the original document, with original signatures and the City Seal affixed to this office for further
handling. A certified resolution, which authorizes the Mayor to sign the agreement, affixed with the City
Seal should also be included with the original agreement.

If | can supply you with any additional information or clarify any point contained herein, please feel free
to contact me at your convenience.

Sincerely,

Delarvis Leonard, P.E.
East Central Region Engineer

LAT/trs by:
Attachment Lﬁ‘é‘ﬁayfor, P.E. =
C; Mrs. Sandra F. P. Bonner Asst. Region Engineer, Pre-Construction

File w/att.



RESOLUTION NUMBER 4830

A RESOLUTION AUTHORIZING THE CITY MANAGER TO ACCEPT A

PROPOSAL TO DESIGN A MOTOR SCOUT BUILDING FOR THE CITY

OF VESTAVIA HILLS POLICE DEPARTMENT

BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF
VESTAVIA HILLS, ALABAMA, AS FOLLOWS:

1. The City Manager is hereby authorized to accept a proposal from Williams Blackstock
for design of a motor scout building for the City of Vestavia Hills Police Department at a
cost not to exceed $20,800 ($19,800 plus $1,000 travel/misc. expenses); and

2. A copy of said proposal is marked as “Exhibit A” attached to and incorporated into this
Resolution Number 4830 as though written fully therein; and

3. This Resolution Number 4830 shall become effective immediately upon adoption and
approval.

ADOPTED and APPROVED this the 9" day of May, 20186.

Alberto C. Zaragoza, Jr.
Mayor
ATTESTED BY:

Rebecca Leavings
City Clerk
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WILLIAMS - BLACKSTOCK

ARCHITECTS

April 20, 2016

Christopher Brady

City of Vestavia Hills
1032 Montgomery Hwy
Vestavia Hills, AL 35216

Re: Vestavia Hills Motor Scout Building — Proposal for Architectural/Engineering Services

Christopher,

We really appreciate this opportunity to work with the City of Vestavia Hills to relocate the Motor Scout
storage facility to the City Hall and Police Department grounds in an effort to better streamline City
services. We have prepared this proposal for architectural and engineering services for this building
design based on our discussions concerning scope and overall vision for the building to blend in with the
new City Hall aesthetic.

SCOPE

We understand the scope of this project is to construct a new storage and reporting facility for Motor
Scout division of the Vestavia Hills Police Department. This facility will primarily consist of a storage
room for motorcycles with overhead door access and a storage room for supplies. This space will be
used for storage and routine maintenance of the vehicles. The building will also include office space and
a reporting room for the patrols.

The building will be located in a triangular area of unoccupied land on the City Hall site immediately
north of the secured/fenced parking area, and access will be provided from the secured parking area.

The building will be roughly 800 to 850 square feet and be used for routine, light maintenance and will
not include water or toilets due to the proximity of the existing facilities, and also due to likely high cost
for extending water and sanitary sewer utilities to this area. The building office space will be
conditioned at a minimum, with the storage/maintenance space being heated and vented at a
minimum. The facility will need power and data from the existing facility so they are tied together.

Based on preliminary information we anticipate this facility and affected site work to be in the $100,000

to $150,000 cost range.

SCHEDULE
We will work as quickly as you need us to in order to meet your schedule needs.
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Vestavia Hills Motor Scout Building — Proposal for Architectural/Engineering Services
April 20, 2016
Page 2 of 3

SERVICES

Our services will include the normal architectural services, as well as civil site design, mechanical and
electrical engineering services. Our services will include preliminary and final drawing reviews with the
appropriate City officials and stakeholders. At this time we anticipate the project will be bid to general
contractors and we our services will include bidding and construction administration services.

COMPENSATION
We propose to provide these services outlined above for schematic design through construction
administration (from beginning to end) on a lump sum basis for $19,800.

We propose to invoice for these services on a monthly basis as work is completed.

ADDITIONAL SERVICES

Additional Services are services outside the scope of Basic Services or services that are unanticipated or
may typically be provided by the Owner. We will provide these services if requested or approved by
you in advance. The fee for additional services, if required will be a lump sum fee negotiated for the
scope of work or on an hourly basis per the attached hourly rates. Additional services by our
consultants will be invoiced at 1.2 times direct cost. Additional services that could possibly be required
may include, but are not limited to the following:

e Geotechnical and environmental engineering, or studies (anticipate to use recent report)
e Construction Materials Testing (anticipate by Owner)
e ADEM NPDES Construction Stormwater General Permit (need not anticipated)
e ADEM Permit (need not anticipated)
¢ Major design changes after Owner approval of design (need not anticipated)
e LEED Certification (need not anticipated)
* Major Roadway and/or Utility redevelopment (need not anticipated)

REIMBURSABLE EXPENSES

Reimbursable expenses are in addition to compensation incurred by the Architect and its consultants in
the interest of the Project and include drawing reproductions, postage, delivery, long distance
communications, renderings, etc. Reimbursable expenses will be billed monthly at a multiple of 1.20
times the expenses incurred. We would be willing to provide a cap on reimbursable expenses with a
lump sum amount upon request.

We greatly appreciate the opportunity to provide you with this proposal and really want to work with
you. If our assumptions about the scope of work are not quite correct please let us know and we can
revisit the work scope and related fee to ensure you can provide you with the most effective services
and value.
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Vestavia Hills Motor Scout Building — Proposal for Architectural/Engineering Services
April 20, 2016
Page 3 of 3

If after review you find this proposal acceptable, please indicate by signing below and we will formalize
our agreement with a standard AIA (American Institute of Architects) Agreement between Owner
Architect. If you have any questions, or if we can be of further service, please do not hesitate to call.

Sincerely,

Stephen Allen

Accepted by:

Date:




RESOLUTION NUMBER 4831

A RESOLUTION AUTHORIZING THE CITY MANAGER TO ACCEPT A

PROPOSAL TO DESIGN A MUNICIPAL FLEET OPERATIONS

FACILITY AT LOT 1, VESTAVIA SPORTS PARK; LIBERTY PARK

ATHLETIC COMPLEX AND RENOVATIONS AT THE PARK

MAINTENANCE FACILITY AT WALD PARK

BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF
VESTAVIA HILLS, ALABAMA, AS FOLLOWS:

1. The City Manager is hereby authorized to accept a proposal from Volkert, Inc., for design
of a municipal fleet operations facility for the City of Vestavia Hills and for renovations
of the Park Maintenance Facility at Wald Park at a cost not to exceed $189,400
($184,400 plus $5,000 bid /misc. expenses); and

2. A copy of said proposal is marked as “Exhibit A” attached to and incorporated into this
Resolution Number 4831 as though written fully therein; and

3. This Resolution Number 4831 shall become effective immediately upon adoption and
approval.

ADOPTED and APPROVED this the 9™ day of May, 2016.

Alberto C. Zaragoza, Jr.
Mayor
ATTESTED BY:

Rebecca Leavings
City Clerk



VOLKERT

April 22, 2016

Exhibit A - Resolution No. 4831

Office 205.214.5500
Fax 205.214.5501
birmingham@volkert.com

Mr. Christopher Brady

City Engineer, Public Service Department
City of Vestavia Hills

513 Montgomery Highway

Vestavia Hills, Alabama 35216

RE:

Proposal for Design Services
Public Works Improvements at Wald Park and New Municipal Fleet Operations Facility at
Sicard Hollow Road

Dear Mr. Brady:

Please find herein Volkert Inc.’s proposal to perform certain professional and engineering design services
as requested by the City for the following two (2) sites:

Design of improvements to repurpose the existing public works facility and construct a new 3,000
square foot (SF) building at Wald Park to house facilities for Public Works and Parks and
Recreation. The new building will be conventional construction.

Design of a new municipal fleet operations facility located along Sicard Hollow Road at Liberty
Park. The building shall a pre-engineered metal building with a conventional facade and shall be
approximately 6,400 SF with three (3) drive through bays and other support facilities.

The scope of services proposed to complete this project is summarized herein below.

A.

Office Locations:

Birmingham, Foley, Mobile, Montgomery, Alabama e Chipley, Ft. Myers, Gainesville, Pensacola, Tampa, Florida 3
Atlanta, Columbus, Georgia e Collinsville, Wheaton, Illinois e Baton Rouge, New Orleans, Slidell, Louisiana g
Jackson, Mississippi ® Jefferson City, Missouri e Raleigh, North Carolina e Harrisburg, Pennsylvania ;

SCOPE OF WORK

Conduct a project kick-off meeting to discuss project details, schedule, and confirm City’s goals
and objectives.

Preliminary Engineering/Design and Programming:

o Boundary survey and topographic survey, including location of existing utilities, for both sites.
Assist with rezoning documentation and proceedings.

o Subsurface evaluation of both sites, including test pit excavations and rock core borings in
planned cut areas (Wald Park) and soil borings.

o Hazardous materials assessment at the existing facility located at the Sicard Hollow Road site.

Programming and preliminary plan layout for each facility

o Site layout, drainage, and utility plans

o

Final Design Engineering and Plan Preparation

o Final site design include grading, drainage, utilities, and erosion control.
o Final Architectural, including structural and MEP services.

o Preparation of final plans and specifications for bidding

Chattanooga, Nashville, Tennessee e Alexandria, Chesapeake, Virginia e Washington, D.C. VOLKERT
g P 9 9 NI

Volkert, Inc.

Two North Twentieth Building
2 20th Street North, Suite 300
Birmingham, AL 35203

www.volkert.com
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OLKERT Christopher Brady
April 22,2016

e Development of a final construction estimate
e QA/QC to include conformance of documents and constructability review

This proposal includes time for coordination of the Fleet Operations Facility with the Sicard Hollow
Pedestrian Tunnel design. We anticipate some revisions required to the tunnel design to account for
CCTV/lighting and general site grading/layout that will integrate with the operations facility/site.

Additionally, the proposal includes time for attending three (3) project meetings for design programming,
review, and assistance communicating the improvements to the City Council and public.

B. SCHEDULE - Work will be scheduled upon receipt of authorization with a goal of overall project
completion (beneficial occupancy of facilities) no later than April 2017. Volkert shall provide the design
resources required to meet the determined design schedule.

C. FEE — The Lump Sum Fee for Engineering Services shall be $184,400. Fee does not include time
for Bid Period Services or Construction Engineering and Inspection services. Bid Period Services from
advertisement to award of a construction contract shall be hourly and per Volkert’s standard and current
hourly rates, not to exceed $5,000 plus reimbursables without approval from the City. Construction
Period Services shall be added by supplemental agreement. Fees will be billed monthly based on the
Engineer’s estimate of services completed.

We appreciate the opportunity to work with the City. Please call me with any questions or concerns you

have.
Sincerely,
= S
=~
Kirk Mills, P.E.

Vice President

CC: Mr. Brian Davis, PE
Mrs. Lori Beth Kearley, PE
Mr. Rob Vermillion
Mr. John Smith





