
A\
/8// /r '.4 \\?\
(*"( F."-,\')E)
\r\\ l) Ii'-l //*/w

STATE OFALABAMA
OFFICE OF THE ATTORNEY GENERAL
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Honorable Jeffrey D. Downes
City Manager, City of Vestavia Hills
Post Office Box 660854
Vestavia Hills, Alabama 35266-0854

December 27,2023

Municipalities Right of WaY
Telecommunications - Jefferson County

Section 37 -17 -2 of the Code of Alabama
does not allow a city to deny a wireless
provider the right to place Small Wireless
Facilities in the city's rights-of-way if the
wireless provider meets the citY's
permitting and fee requirements and any
other requirements adopted by the city that
are not in conflict with the state law or any
final order of the FCC (Federal
Communications Commission).

The City's requirements for small wireless
facilities must also be in writing, generally
applicable, and adopted in advance.

The City may not determine the exact
location for the installation or placement of
a new or replacement Pole.

The wireless infrastructure provider, the
wireless provider, or the wireless service
provider is allowed to determine the exact
location for the installation of a new or
replacement pole.
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D. Downes

Act 2021-5 allows the City to require a pole
to be decorative to fit aesthetically within
the neighborhood if the requirement is
reasonable, in writing, and adopted in
advance. The CitY may not require
underground placement and thus preclude
pole placement.

Dear Mr. Downes:

This opinion of the Attorney General is issued
on behalf of the City of Vestavia Hills ("City").

in response to your request

OUESTIONS ONE. TWO. & THREE

(1) Does Act2021-5 allow the City to reject small
cell facilities from being placed in the City rights-of-
way and what conditions are valid reasons for such
denial?

(2) Does the Act allow the City to determine the
exact location for the installation of a new or
replacement pole on a City right-of-way?

(3) Does the Act allow the wireless infrastructure
provider, the wireless provider, or the wireless service
provider to determine the exact location for the
installation of a new or replacement pole on a City right-
of-way?

FACTS AND ANALYSIS

Your request refers to section 220 of the Constitution of Alabama and

section ll-4g-l of the Code of Alabama which provide that consent of a

municipality is required before any public or private entity may the use of streets

or pubiic pioperty. Ala. CoNsr. art. XII, $ 220; Ar-e. Coor $ 11-49-l(a) (Supp'

2022). Section 220 of the Constitution states as follows:
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No person, firm, association, or corporation shall
be authorized or permitted to use the streets, avenues,
alleys, or public places of any city, town, or village for
the construction or operation of any public utility or
private enterprise, without first obtaining the consent of
the proper authorities of such city, town, or village.

Are. CoNsr. art. XII, g 220.

Section ll-49-1(a) of the Code states as follows:

Ale. Copp

Your
follows:

(a) No person, firm, association, or corporation
shall be authorized to use the streets, avenues, alleys,
and other public places of cities or towns for the
construction or operation of any public utility or private
enterprise without first obtaining the consent of the
proper authorities of the city or town.

$ 1 1-49-1(a) (Supp.2022).

request also references section ll'43-62 of the Code that states as

The council shall regulate the use of the streets for
the erection of telegraph, telephone, electric, and all
other systems of wires and conduits and may require the
same to be placed underground if deemed necessary for
the public convenience and safety and generally to
contiol and regulate the use of the streets for any and all
purposes.

The council may sell or lease in such manner as it
may deem advisable any franchise which it has power to
grant, and the moneys received therefor shall be paid
into the city treasury.

Ar.e. Cooe $ 1l-43-62 (2008).

The provisions cited above require consent of a municipality before any

public or piivate entity may use the street or public property. Act 2021-5 was

enacted to allow wireless service providers to install small wireless facilities on

the right-of-way and to set forth the conditions for allowing the installation. 2021

Ala. Acts No. 2021-5. The stated purpose of the Act is as follows:
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(1) establish a procedure to authorize wireless providers
to collocate, mount, or install small wireless facilities
on existing poles on the right-of-way of the state or any

agency, county, or municipality thereof; (2) to exempt
small wireless facilities from certain zoning review and

approval procedures; (3) to establish a procedure for the
permitting of the development of small wireless
lacilities ind poles in the rights-of-way of the state; and
(4) to establish rates and fees for all permits for small
wireless facilities.

2021 Ala. Acts No. 2021-5.

The Act is codified in sections 37-17-1 through3T-17-12 of the Code. Aln.
Copp $$ 37-17-l through 37-17-12 (Supp. 2022). A "Small Wireless Facility" is

specifically defined in section3T-17-1(14) of the Code, and it must meet several

ctnditions set forth therein. Ale. cooe $ 37-17-l(14) (Supp.2022). Section 37-

t7-3 of the Code sets the fees that an authority may charge for a small wireless

facility. Ala. Cooe $ 37-17-3 (Supp.2022). An "Authority" is defined as "[t]he
state or any agency, county, mun'iiipality, district, or instrumentality thereof."
Arn. Cooe $ 37-17-l(5) (Supp. 2022) (emphasis added).

Section 37-17-2(a) and (c) of the Code states as follows:

(a) An authority may not deny a wireless provider
the right, as a permitted use subiect to Section 37-17-3
and the authority's requirements not in conflict with
this chapter or a then-existing final order of the
Federal Communications Commission (FCC), to do

either of the following:

(1) Collocate, mount, or install small wireless
facilities on or adjacent to existing, new, or replacement
poles in the right-of-way.

(2) Install, modify, or replace its own poles, or,
with the permission of the owner, a third party's poles,
associated with a small wireless facility, along, across,
upon, and under the right-of-way controlled by the
authority.

*:f*
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(c) The small wireless facilities and associated
poles shall be installed and maintained in accordance
with the authority,s requirements not in conflict with
this chapter or a then'existing final order of the FCC
and as not to obstruct or hinder the usual travel and

public safety on the right-of-way and adjacent roads and

tridges ot ob.t.uct the legal use of the right-of-way by

utilities.

Are. Coop $ 37-17-2(a) & (c) (Supp. 2022) (emphasis added)'

We note that legislative acts are presumed to be valid and constitutional.
Mclnnish v. Riley, qZi So. 2d 174, 178 (Ala. 2005). When interpreting a statute,

the words used in a statute musi be given their natural, plain, ordinary, and

commonly understood meaning, and where plain language is used,-a court is bound

to interpret that language to mean exactly what it says. Ex parte Cgve Properties'

Inc., 796 So. 2d y{, :jl-34 (Ala. 2000); Ex parte 7.8.,698 So. 2d 127 , 130 (Ala'

reeT).

The plain language of section 37 -17 -2 of the Code does not allow a City to
deny a wireles, proiid.-. the right to place Small Wireless Facilities in the City's
rights-of-way ii the wireless proridet meets the City's permitting and fee

requirements and any other requirements adopted by the City that are not in

"o.rfli"t 
with the state law or any final order of the FCC.

Based upon the language of the act, the City's permitting and 
-fee

requirements cannot conflici with the provisions set forth in secti on 37 -17 -3 of
the Code or the final rulings of the FCC. The FCC issued a Declaratory Ruling

and Third Report and order on September 26,2018, entitled "Accelerating

Wireless Broadband Deployment by Removing Barriers to Infrastructure

Investment," pursuant to the Telecommunications Act of 1966, codified at 47

U.S.C. $$151, et seq. The FCC ruling became effective January 14,2019, and is

codified at 83 Fed. Reg. 51867 (2018).

Section 37-17-3(a) and (d) of the Code states:

(a) Subject to the limitations established in this
chaptei, small wireless facilities and associated poles

are-not subiect to zoning review or approval if they ate

located in the right-of-way under the control of an

authority and otheiwise comply with this chapter and a

then-existing final order of the Federal Communications
Commission.
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***

(d) An authority shall approve an application if it
comptiei with the authorityts requirements for
deploying small wireless facilities and associated poles

in the right-of-way that are written, generally
applicable, and adopted in advance.

Ar-e. CooE $ 37- 17-3(a) & (d) (Supp. 2022) (emphasis added).

The plain language of section 37 -17 -3 of the Code provides that an authority

shall approve un up-ptiJation that complies with the authority's requirements-for

small wireless facilities that are wriften, generally applicable, and adopted in

advance. Thus, the City's requirements foi small wireless facilities must be in

writing, generally applicable, and adopted in advance'

Section 37-17-10(b) of the code also states as follows:

(b)Exceptasitrelatestosmallwirelessfacilities
subieci io the permit and fee requirements established
pursuanttothischapter,andexceptasitrelatestoany
activities of an electiic provider, and except as it relates

to regulations or requirements on communications
servic"e specifically estiblished by the constitution or by

state |aw, locat law enacted by the Legislature, or federal
law, an authority may not otherwise adopt or enforce
regulations or requirements on the placement'
operation, or maintenance of communications facilities
by a communications service provider authorized to be

in the rights-of-way; or otherwise impose or collect any

additionalorseparatetax,fee,orchargeforanyservice
existing on Juiy 1, 2021, or for the provision of
additionalcommunicationsservicesprovidedbya
communications service provider that is authorized to be

in the rights-of-waY.

Are. Cope $ 37-17-10(b) (Supp. 2022) (emphasis added)'

Pursuant to section 37-17-10(b) of the code an authority is allowed to

enforce regulations or requiremerrtt t.i by the constitution, by state law, by local

law enacted by the Legislature, or federai lu*. Section 37'17-10(b) of the- Code,

however, specifically' prohibits an authority from adopting or enforcing

regulations or requirements on the placement, operation, or maintenance of
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communication facilities by a communications service provider authorized to be

in the rights-of-way.

With respect to who has the authority to determine the exact location of a

new or replacement pole, it is noted that seciion3T-17-10(b) of the Code prohibits

an Authority from adopting regulations or requirements as to the placement. of
facilities; thus, the City may not determine the exact location for the installation

or placement of a new l, ,"plu."ment pole. The wireless infrastructure provider,

the wireless provider, or thl wireless service provider (as defined in section 37-

17- 1 of the Code) is allowed to determine the exact location for the installation

of a new or replacement Pole.

CONCLUSION

Section 37-17-2 of the Code does not allow a city to deny a wireless

provider the right to place Small Wireless Facilities in the city's rights-of-way if
the wireless providei meets the city's permitting and fee requirements and any

other requirements adopted by the city ihut ut. not in conflict with the state law

or any final order of thl FCC (Federai Communications Commission)' The city's

requirements for small wireless facilities must also be in writing, generally

applicable, and adopted in advance'

The City may not determine the exact location for the installation or

placement of a ,.* o, replacement pole. The wireless infrastructure provider'

the wireless provider, or the wireless service provider is allowed to determine the

exact location for the installation of a new or replacement pole'

QUESTION FOUR

(4) If a new pole is installed on the City right-of-
way, does the Act utto* the City to require that the pole

beadecorativepoletofitaestheticallywiththe
neighborhood? If so, does the Act further preclude pole

plafement if the neighborhood has underground utilities
and the small cell facility cannot be placed underground
due to technical limitations?
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FACTS AND ANALYSIS

As stated above, section 37 -t7 -3 of the Code provides that an Authority
may require a wireless provider to meet requirements that are written, generally

uppti"uute, and adopted in advance. Section 37-17-10(b) of the code also states

that "an authority may not otherwise adopt or enforce regulations or requirement-s

on the placemeit, iperation, or maintenance of communications facilities'"
Are. Cooe $ 37-17-10(b) (Supp. 2022) (emphasis added). This language does not

prohibit an Luthority irom aaopting and enforcing regulations on the design of
communication facilities; it only prohibits regulations on the placement'

operation, and maintenance. Thus, the City may require a pole.to be decorative

to fit aesthetically within the neighborhood if the requiremen_t. is in writing and

adopted in advance. Furthermo.l ury requirements by the City for the design

cannot be in conflict with the final rulings of the FCC'

The Attorney General does not interpret federal law and cannot determine

whether local requirements are in confllct with federal law but offers the

following for informational pulposes. The FCC has issued a ruling with regard

to underground requirements which states:

33. Undergrounding requirements' The

Commission understands that some local jurisdictions
have adopted undergrounding provisions that require
infrastructure to be deployed below ground based, at

least in some circumstances, on the locality's aesthetic

concerns. A number of providers have complained that

these types of requirements amount to an effective
prohibiiibn. In addressing this issue, the Commission
iirst reiterates that while undergrounding requirements
may well be permissible under state law as a general

,nuit"r, any local authority to impose undergrounding
requirements under state law does not remove the

imposition of such undergrounding requirements from

th; provisions of Section 253. In this sense, the

Commission notes that a requirement that a// wireless
facilities be deployed underground would amount to an

effective ptot iUitiot, given the propagation
characteristics of wireless signals' Thus'
undergrounding requirements can amount to effective
prohiiitions by maierially inhibiting the deployment of
wireless service.
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83 Fed. Reg. 51867, at 51872 (2OlS). The federal courts have ruled that an

ordinance requiring all facilities to be underground is preempted by the FCC's

orders. crown castle Fiber, L.L.C. v. city if rasadeia, Texas, No' 22-20454'

2023 WL 4gg4:i0,""t-g-i!1; Cit. Aug. 4,2023i; Citv of Portland.v' United States'

969 F.3d 1020 (9th Cir.2020), cert.henied sub nom. City of Poltland' Or' v' FCC'

l4l s. ct. 2855 (2021). Thus, based upon case law, the FCC ruling prohibits

regulations that t"quit" that all facilities must be placed underground'

The FCC also issued a ruling with regard to aesthetics which states:

29. Aesthetics. The Commission sought comment

on whether deployment restrictions based on aesthetic or

similarfactorsarewidespreadand,ifso,howSections
253 and 332(c)(7) strould be applied to them' The

commission piovides guidance on whether and in what

circumstancesaestheticrequirementsviolatetheAct.
fnis witt help localities develop and implem:lt lawful

rules, enabie providers to comply *it|. these

,"qrrire*ents, and facilitate the resolution of disputes.

The Commission concludes that aesthetics requirements

ate not preempted if they ate (l) reasonable ' (2) no more

burdensome than those applied to other types of

infrastructure deployments, and (3 ) obj ective and

Published in advance'

83 Fed. Reg. 51867, at 51871 (2018) (emphasis added)'

The Ninth circuit court reviewed the FCC's aesthetic requirement

conclusions as set forth above and held: (1) the requirement that aesthetics

requirements be .,reasonable" was not unduly vague, (2) the requirement that they

be no more burdensome than those applied io other types of infrastructure

deployments exceeded the scope of the fCC's authority, and (3) the requirement

that aesthetic requirements be "objective" was.unduly vague. -City 
of Portla.nd v'.

tJnited States,969 F.3d fOZO iqii Cit. 2020), ceri' dinied sub nom' Citv of
portland, gr. v. FCC,141 S. Ci. ZSS 5 (2021). Thus, based upon this decision'

the FCC ruling provides that aesthetic requirements adopted by an Authority must

be reasonable and published in advance'

Again, the Attorney General does not make determinations as to whether

actions or requirements are reasonable or in compliance willr federal law' It is
the opinion of the Attorney General that the Act ailows the City to require a pole

to be decorative to fit aesthetically within the neighborhood if the requirement'is

reasonable, in writing, and adopted in advance' T1e Attorney General' however'
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does not make determinations as whether regulations are reasonable' Furthermore,
the City may not require underground placement and thus preclude pole
placement.

CONCLUSION

Act 2021-5 allows the City to require a pole to be decorative to fit
aesthetically within the neighborhood if the requirement is reasonable, in writing,
and adopt.d i, advance. tt e City may not require underground placement and

thus preclude pole placement.

I hope this opinion answers your questions. If this Office can be of further
assistance, please contact me.

Sincerely,

STEVE MARSHALL
Attorney General

BEN BAXL
Chief, Opinions Division

SM/BF S/as
347 51071239007


