ORDINANCE NUMBER 3266

AN ORDINANCE GRANTING A FRANCHISE AGREEMENT WITH LUMOS
FIBER OF ALABAMA, LLC

FRANCHISE AGREEMENT

THIS FRANCHISE AGREEMENT, by and between the CITY OF VESTAVIA
HILLS, ALABAMA, a municipal corporation (hereinafter referred to as the “City”), and LUMOS
FIBER OF ALABAMA, LLC, an Alabama limited liability company, whose address is 4100
Mendenhall Oaks Parkway, Suite 300, High Point, NC 27265 (hereinafter referred to as the
“Franchisee™).

WHEREAS, the City has and reserves the right to exercise control over the highways,
streets, alleys and public places and to require City’s consent prior to using such highways, streets,
alleys and public places; and

WHEREAS, State law confers to the City certain rights and requirements for franchises
and permission to use the public ways of City; and

WHEREAS the Franchisee has requested from the City a franchise to use the streets and
public ways of the City to construct, maintain and operate a Telecommunications System (as

defined in Section 1 (b) to provide the Services (as defined in Section 1(b); and

WHEREAS the City and the Franchisee have negotiated this Franchise Agreement which
is mutually agreeable to both parties.

NOW, THEREFORE, in consideration of the mutual covenants contained herein and
intending to be legally bound thereby, the City and the Franchisee enter into this Franchise
Agreement and agree as follows:

SECTION 1. GRANT OF NON-EXCLUSIVE FRANCHISE.

(@) A non-exclusive franchise is hereby granted to the Franchisee to construct,
maintain and operate in, over, under, across and through the public rights-of-way of the City,
a Telecommunications System to provide the Services within the City and any future additions
thereto. The grant of this non-exclusive franchise is for the use by the Franchisee for the
purpose of providing the Services, including dark fiber, within the City as a "competitive
access provider" which directly connects customers within the City with other businesses, local
area networks, a local exchange carrier and interexchange carriers and for such other
telecommunications-related services, including, but not limited to local exchange and
enhanced services, as may be authorized by the Alabama Public Service Commission ("PSC")
or federal law, but excluding Cable Services over a Cable System (as both terms are defined
in the Cable Communications Policy Act of 1984, as amended (47 USC §521 et seq.) (the
"Cable Act"). The Franchisee shall not operate a Cable System or provide Cable Services in



the City without first having obtained a separate cable franchise or video services agreement
from the City. The Franchisee shall not provide services directly regulated by the PSC unless
authorized by the PSC to do so. The Franchisee is permitted to operate a "Telecommunications
System,” defined as Franchisee's Facilities (as defined in Section 1(d)) within the City
consisting of a set of fiber optic cables and associated signal generation, reception and control
equipment or other communications equipment and facilities used to provide the Services to
subscribers in the City.

(b)  As used herein, the term "Telecommunications Service" has the meaning given
to it by the Communications Act of 1934, as amended (47 U.S.C. § 153) (the "Communications
Act"), but excludes Other Services. The term "Other Services" means "information services,"
as defined in the Communications Act, as well as other communications services but excluding
Cable Service lawfully provided by the Franchisee in addition to and separate from
Telecommunications Services, including, without limitation, private network services,
broadband services, Internet access services, voice mail, call waiting, call forwarding,
conference calling, voice-over-Internet-protocol, dark fiber and distance learning services. The
term "Services" means, collectively, Telecommunications Services and Other Services. The
Services do not include Cable Services. The Franchisee shall not operate a Cable System or
provide Cable Service within the City without first having obtained a separate cable franchise
or video services agreement from the City.

(c)  This franchise shall continue in full force and effect for an initial term of twenty
(20) years (the “Initial Term") beginning on the Effective Date (as defined in Section 31), and
the Initial Term of this Franchise Agreement shall be renewed automatically for successive
terms of twenty (20) years (the “Renewal Term" and collectively with the Initial Term, the
"Term"), on the same terms and conditions set forth herein, provided that statutory authority
shall exist for the City to renew this franchise. New terms and conditions may be required by
either party for the Renewal Term if the telecommunications and broadband technology and
rights-of- way laws change after the Effective Date of this franchise ordinance and such change
substantially affects service types, availability, character of service, system technology,
franchise fees or the regulatory environment. New terms, provisions, or conditions may also
be negotiated by either party for the Renewal Term which are applicable generally to other
franchisees for similar services or applicable generally to the industry to clarify the intent of
this franchise, which may arise from any unforeseen circumstances or interpretations of this
franchise, and/or which are based on the history of performance of the Franchisee. The parties
agree to notify the other party as soon as practicable but in no event later than ninety (90) days
prior to the renewal date to negotiate new terms and conditions in good faith. Nothing in this
Section is intended to expand or contract any rights that the Franchisee may have as a matter
of state or federal law to obtain a franchise from City. Any further renewals shall be in
accordance with applicable laws.

(d) When used herein, the term "Facilities" shall mean all or any part of a network of
fiber optic cables and all related property, including but not limited to, fiber optic wires, wires,
telecommunications, amplifiers, electronics, transmission and reception equipment, supporting



hardware, conduit, carrier pipe, fiber optic cables, poles, handholes, manholes, repeaters, power
sources, and other attachments and appurtenances necessary for the Franchisee's
Telecommunications System and located within the City's rights of way. For the purposes of
this Franchise Agreement, the term Facilities excludes "microcell”" facilities, "small cell
facilities," "macro cell" facilities, and other similar wireless facilities, including towers and new
base stations and other similar facilities used for the provision of “personal wireless services"
as such terms are defined in the Communications Act and in the City's Small Cell Ordinance,
as amended.

SECTION 2. GENERAL TERMS. The Franchisee, for the Term of this franchise and
for the purposes hereinabove expressed, shall have the privilege to construct, operate and
maintain Facilities and to make any and all necessary excavations therefor, in, over, under,
across and through all or any of the portions of the streets, alleys, avenues or public ways of
the City, and to utilize, with permission of the affected utility companies, their facilities within
public rights-of-way for the purpose of installing and operating a Telecommunications System
within the City, to be exercised in such manner only, however, as to offer the least interference
with the public use of said streets, alleys, avenues and public ways; and the Franchisee shall
be subject to and shall comply with all laws and ordinances of the City and shall be further
subject to and shall comply with all rules, regulations and other restrictions of the City set forth
herein. The granting of this franchise shall not prohibit the City from granting other non-
exclusive franchises or otherwise allowing or making other uses of the City's rights-of-way.
The granting of this franchise shall in no way interfere with or hinder the use by the City of
the rights-of-way for any purpose.

SECTION 3. SCOPE OF FRANCHISE. The franchise hereby granted shall extend
to and include all portions of streets, alleys, avenues and other public ways that conform to the
General Terms set forth in Section 2, above, as may be necessary to carry out the purpose of
this franchise.

SECTION 4. INDEMNIFICATION. (a) The Franchisee hereby agrees to indemnify,
defend and hold harmless the City, its Mayor and Council, City Manager, appointed boards
and commissions, officials, officers, employees (collectively, the City's Representatives") and
insurance carriers, individually and collectively, from all losses, damages, claims, suits,
Judgments, demands, expenses, subrogation, attorney's fees, costs or actions of any kind and
nature (collectively, "Losses") resulting from the Franchisee's or its agent's or contractor's
installation, operation, repair or maintenance of the Telecommunications System or provision
of the Service within the City. Without limiting the foregoing, it is agreed that the Franchisee
shall indemnify, defend and hold harmless the City, its Mayor and Council, City Manager,
appointed boards and commissions, officials, officers, employees and insurance carriers,
individually and collectively, from all Losses resulting from personal injury to any person
(including bodily injury and death), including employees of the Franchisee or of any contractor
or subcontractor employed by the Franchisee, or damages to any property, arising out of the
acts or omissions of the Franchisee, its contractors, subcontractors, officers, agents and



employees while exercising any of the rights or privileges granted by this franchise. The
amount and type of insurance coverage requirements set forth herein will in no way be
construed as limiting the scope of indemnity in this Section. The terms and provisions of this
Section are intended to be for the benefit of the City and the Franchisee and are not intended
to be for the benefit of any third party. Notwithstanding the foregoing, the Franchisee shall not
be obligated to indemnify the City, its Representative and insurance carriers, individually and
collectively, for Losses resulting solely from the negligent or willful misconduct of the City or
its Representatives.

(b) The City shall provide the Franchisee with prompt written notice of any claims for
which the City or the aforementioned parties seeks indemnification from the Franchisee. The
City shall afford the Franchisee the opportunity to participate in and control any compromise,
settlement or other resolution or disposition of any such claim or proceeding, and the City will
cooperate with reasonable requests of the Franchisee in connection with any such compromise,
settlement or resolution or other disposition of such claim or proceeding subject to this Section.

SECTION S. CITY TAKING PART IN LITIGATION. The Franchisee shall
promptly notify the City of any litigation which would affect this franchise. To the extent
allowed by applicable law, the City shall have the right to take part, by intervention or
otherwise at its option and at its sole cost, in any suit, action, or proceeding instituted by or
against the Franchisee in which any judgment, decree, or order can be rendered affecting the
rights, powers or duties of the Franchisee to do or not to do anything which, by its franchise,
it is obligated or may be required to do or not to do or affecting, such as by foreclosure or lien,
the Franchisee's title to any facility. The Franchisee shall not object to the City's exercise of
such right.

SECTION 6. BOND. Franchisee shall obtain and maintain, or cause to be obtained
and maintained, during the entire term of the franchise and any extensions and renewals
thereof, at its cost and expense, and file with the City Clerk a corporate surety bond in the
amount of Fifty Thousand Dollars ($50,000), both to guarantee the timely construction and
full activation of the Franchisee's Telecommunications System and to secure the faithful
performance of the Franchisee of all its obligations provided under the franchise. Failure to
timely obtain, file, assign and/or maintain said bond at all times at the required amount shall
constitute a substantial violation of this Franchise Agreement.

The performance bond shall provide that:

(1) There shall be recoverable by the City, jointly and severally from the principal and
surety any and all fines and penalties due to the City and any and all damages, losses, costs,
and expenses suffered, incurred by or resulting from failure of the Franchisee to: faithfully
comply with the provisions of the franchise; comply with all applicable orders, permits and
directives of any City agency or body having jurisdiction over its acts or defaults; pay any
claims, liens or taxes due to the City which arises from or by reason of the construction,
operation, maintenance or repair of the Telecommunications System.



(2)  The total amount of the bond shall be forfeited in favor of the City in the event:

(a)  The Franchisee abandons its Telecommunications System at any time
during the Term of the franchise or extension thereof or ceases operation
of the Telecommunications System for a period in excess of six (6)
months not due to an Event of Force Majeure (as defined in Section
13(a)); and/or

(b)  The Franchisee assigns the franchise without the express written consent
of the City, if such consent is required by the terms of this franchise,
which consent shall not be unreasonably withheld.

The performance bond required herein shall be in a form satisfactory to the City
Attorney. The surety bond shall at all times be maintained at the amount and levels as required
in this Section and shall be a continuing obligation for the duration of the Bond Period. If the
bond is drawn-down for any reason, the bond shall be renewed to the amounts required by the
City.

The City shall notify the Franchisee in writing and allow the Franchisee thirty (30) days
to cure, unless such time to cure is extended by the City Attorney, before calling the surety
bond.

SECTION 7. INSURANCE REQUIREMENTS. On the Effective Date of this
Franchise Agreement, Franchisee shall file with the City a certificate of insurance and
thereafter continually maintain in full force and effect at all times for the full Term of the
franchise, at the expense of Franchisee, a commercial general liability insurance policy,
including coverage for explosion, collapse and underground, written by a company authorized
to do business in the State of Alabama with a rating of at least A or higher, including the City
as an additional insured as its interest may appear, protecting the City against liability for
claims of bodily injury and property damage occasioned by the installation, removal,
maintenance or operation of the Telecommunications System by the Franchisee in the
following amounts:

(1) Five Million Dollars ($5,000,000) combined single limit per occurrence for
bodily injury and for real property damage.

(2)  Five Million Dollars ($5,000,000) general aggregate.
The policy must be on an "occurrence" basis.

The Franchisee shall also file with the City Clerk a certificate of insurance for a
commercial automobile liability insurance policy written by a company authorized to do
business in the State of Alabama with a Best Rating of at least A or higher, covering all owned,
non-owned, hired and leased vehicles operated by Franchisee, with a combined single limit of



One Million Dollars ($1,000,000) each accident for bodily injury and property damage.

The Franchisee shall also maintain, and by its acceptance of any franchise granted
hereunder, specifically agrees that it will continually maintain throughout the Term of the
franchise, workers compensation coverage in compliance with the statutory requirements of
the State of Alabama and employers’ liability with a limit of One Million Dollars ($1,000,000)
each accident/disease/policy limit.

The Franchisee shall maintain, during the course of this Agreement, Commercial
Umbrella or Excess Liability Insurance to provide excess coverage above the Commercial
Liability, Commercial Automobile Liability and the Employer's Liability coverage of Worker's
Compensation with Excess/Umbrella Limits of $5,000,000 per Occurrence and $5,000,000 per
Aggregate. The policy must be on an "occurrence" basis.

The commercial general liability and commercial automobile liability insurance and the
Commercial Umbrella or Excess Liability insurance policy required pursuant to this Section
shall include the City and its Mayor, members of the City Council, City Manager, officers,
employees, board members and elected officials as additional insureds as their interests may
appear under this Franchise Agreement and shall be kept in full force and effect by the
Franchisee during the Term of the franchise and until after the removal or abandonment of all
poles, wires, cables, underground conduits, manholes and any other conductors and fixtures
installed by the Franchisee incident to the maintenance and operation of the
Telecommunications System; provided however, that any fiber optic cable and associated
conduits, manholes, poles, wires, cables and other facilities which are provided to the City as
part of this Franchise Agreement shall not be removed without the written consent of the City.
Failure to obtain and maintain continuously the required insurance shall constitute a substantial
violation of this Franchise Agreement. Upon receipt of notice from its insurer(s), Franchisee
shall use commercially reasonable efforts to provide the City thirty (30) days' prior written
notice of cancellation of any coverage required herein and shall promptly obtain replacement
coverage as required by this Franchise Agreement.

The Franchisee agrees that should any of its Facilities installed pursuant to this
franchise be damaged or destroyed or the network be disrupted or damaged by the City, its
agents, employees, contractors or subcontractors, the Franchisee shall repair or replace such
facilities at its own expense or with the proceeds of the insurance it maintains and shall waive
any right, claim or action for damages or other available remedies which it may have against
the City, its agents, employees, contractors or subcontractors. The foregoing sentence shall not
extend to intentional, willful, negligent or malicious damage to the Franchisee's Facilities by
City employees. The City will endeavor to use its best efforts to avoid damage to the
Franchisee's Facilities, provided that the Franchisee participates in Alabama's 811 program.

During construction or maintenance, if the Franchisee or its employees damage or break
any lines, cables, ducts, conduit or other facilities located in the City's rights-of-way, notice
shall be given promptly to the affected third party and to the City.



SECTION 8. ASSIGNMENT. The Franchisee's interest in this Franchise Agreement
shall not be sold, transferred, assigned or otherwise encumbered or disposed of, either by forced
or voluntary sale or otherwise, without the prior written consent of the City Council, which
consent shall not be unreasonably withheld. Notwithstanding the foregoing, however no
consent shall be required (i) to transfer or assign this Franchise Agreement to any entity that
controls, is controlled by, or is under common control with the Franchisee (with "control"
meaning ownership of a majority interest or the actual working control and day to day
management of Franchisee), (ii) for a transfer in trust, by mortgage, hypothecation, or by
assignment of any rights, title or interest in Franchisee, in the Agreement, or in the
Telecommunications System in order to secure indebtedness, provided, however, that any
lender or creditor in such transaction must obtain the City's consent and approval as provided
in this Section for any assignment of rights granted by this Franchise Agreement following
such lender or creditor's exercise of any rights against the Franchisee upon the Franchisee's
default, and (iii) a transfer of this Franchise Agreement in connection with the assignment,
transfer or conveyance carried out as a part of a merger, restructuring or sale or transfer of all
or substantially all of the assets of the Franchisee. The Franchisee will provide written notice
to the City of any of the foregoing transfers for which the City's consent is not required.

(a) Except as set forth above, the rights granted by this Agreement or any interest
therein shall not be assigned or transferred to any other unrelated entity without the express
written consent of the City. A written copy of any such proposed assignment for which the
City's consent is requested must be filed by the Franchisee with the City. The City reserves
the right to be reimbursed by the Franchisee for reasonable costs incurred by it in reviewing
the request for the City's consent to such assignment or transfer. Any required consent is to be
evidenced by an ordinance of the City Council that fully recites the terms and conditions, if
any, upon which consent is given. No assignment or transfer of the Franchise Agreement, as
allowed hereunder, shall be effective unless and until the vendee or assignee has filed in the
office of the City Clerk an instrument, duly executed, reciting the fact of such assignment or
transfer, accepting the terms of this Franchise Agreement and agreeing to perform all the
conditions thereof, and the City has approved said transfer in writing, which approval shall
not be unreasonably withheld. The City shall take action on such request for approval of
transfer within sixty (60) days of filing of all information required by this Section. This
Section shall not apply in connection with execution of secured financing agreements made
by the Franchisee or other transfers for which consent is not required as set forth above. In
making a determination of whether to allow an assignment to an unrelated entity for which
the City's consent is required, the City may consider any factors that the City deems necessary
to make a determination concerning assignment of the Franchise Agreement, including, but
not limited to, the following factors:

(1)  Experience of the proposed assignee or transferee (including conducting
an investigation of proposed assignee's or transferee's service record in

other communities);

(2)  Qualifications of the proposed assignee or transferee;



(3)  Legal integrity of the proposed assignee or transferee;
(4)  Financial ability and stability of the proposed assignee or transferee;

(5)  If requested by the City, submittals from the proposed assignee or
transferee, regarding changes, if any, it intends to make in the operation
and maintenance of the Telecommunications System;

(6)  The corporate connection, if any, between the Franchisee, and proposed
assignee or transferee and/or between the Franchisee and any holder of a
like franchise within the City;

(7)  Any other aspect of the proposed assignee's or transferee's background
which could affect the health, safety, and welfare of the citizenry of the
City as it relates to the operation of the Telecommunications System; or

(8)  Effect of the proposed action on competition.

A copy of the completed sales or transfer agreement, or a functionally equivalent instrument
between the Franchisee and proposed assignee or transferee, shall be provided on a
confidential basis to the City Attorney for review, so that the City may review the assumption
of obligations of the Franchisee by the assignee with respect to the Telecommunications
System. After receipt of the request for approval of a proposed transfer or assignment, the
City may, as it deems necessary or appropriate, schedule a public hearing before the City
Council on the request. Further, the City Council may review the Franchisee's performance
under the terms and conditions of this Franchise Agreement. The Franchisee shall provide
reasonably requested assistance to the City Council in connection with any such inquiry and,
if requested by the City, shall use its best efforts to secure the cooperation and assistance of
persons involved in said action. Should the Franchisee sell, assign, transfer, convey or
otherwise dispose of any of its rights or interests under this Franchise Agreement or attempt
to do so in violation of the requirements of this Section to obtain prior written consent, the
City may revoke this Franchise Agreement for default and the purported sale, transfer,
assignment or conveyance shall be null and void.

(b)  The Franchisee shall notify any potential lessee of the necessity of obtaining a
separate franchise from the City.

(c) A complete description of the ownership and control of the Franchisee as of the
Effective Date in Exhibit 1 attached hereto.

SECTION 9. LOCATION AND CONSTRUCTION OF FACILITIES.

(a)  Except as provided in Section 11, Facilities maintained or installed by the



Franchisee within the City shall be so located and constructed as not to:

(1)  Interfere with usual travel (automotive and/or pedestrian) within the
public rights-of-way;

(2)  Interfere with the rights or reasonable convenience of property owners
who adjoin such public rights-of-way;

(3) Interfere with access to or use of any water or fire hydrant;

(4)  Obscure the vision of or interfere with the installation of any traffic
control device or traffic or information sign or signal;

(5) Interfere with sight distance established by any ordinance or law;
(6)  Obscure the light from any street light;

(7)  Cross any water or sewer line except at a ninety degree (90°) angle, except
in accordance with a specific permit for such crossing issued by the City;

(8)  Damage irrigation, landscaping or trees owned or maintained by the City;
9 Damage any communications lines owned or maintained by the City.

(b)  Placement of Facilities in the paved sidewalk area is prohibited unless
authorized by the City.

()  The City shall have authority to require the Franchisee to remove or relocate any
Facility located in violation of this Section at the Franchisee's sole expense. Such relocation or
removal shall be completed within ninety (90) days of written notice from the City for
temporary removals or relocations. In the event that ninety (90) days is not sufficient, the
Franchisee may in writing request an additional thirty (30) days to accomplish the relocation.
The notice shall prescribe the area where the Facility is located and any other special conditions
deemed necessary by the City. The City shall have authority to require the Franchisee to
remove or relocate any Facility located in violation of this Section at the Franchisee's sole
expense. Such relocation or removal shall be completed within one hundred and eighty (180)
days of written notice from the City for permanent removals or relocations. In the event that
one hundred and eighty (180) days is not sufficient, the Franchisee may in writing request an
additional thirty (30) days to accomplish the relocation.

(d)  Map of Network. Upon request, the Franchisee shall provide the City with its
fiber optics location data in digital files in AutoCAD or other industry standard reasonable
formats described in Exhibit 2 hereto that are acceptable to the parties. The City shall provide
necessary data to serve as the base for the fiber optics location data. Specific data layers that
make up the base shall be defined in discussions with the Franchisee. The fiber optics location
data shall be returned to the City on the medium and in the format agreed to by the parties.




(e)  After construction of new network facilities or extensions of existing network
facilities, as a separate requirement, the Franchisee shall develop as built drawings and maps
in AutoCAD or other industry standard reasonable formats, as agreed by the parties, and be
provided to the City in that format within ninety (90) days of completing construction of the
network. A Professional Engineer seal or "P.E. stamp" shall not be required for such drawings.

) The Franchisee is under no obligation to build its Facilities to cover the entire
City, or to serve any specific persons within the City. The decision of whether to construct its
Facilities or what Services to provide is solely within the discretion of the Franchisee.

SECTION 10. WORK IN PUBLIC RIGHT-OF-WAY: RESTORATION OF
DAMAGED AREAS.

(a) Whenever the Franchisee excavates or does other work in the public right-of-
way, such excavation or other work shall be done in compliance with the laws and regulations
of the City in effect at the time of such excavation or other work.

(b)  Prior to the erection or installation by the Franchisee of any poles, underground
conduits, or fixtures for use in connection with the installation, construction, maintenance or
operation of the Telecommunications System, the Franchisee shall obtain any required permits
in accordance with City code. If poles are erected by the Franchisee, the City requests that it
be granted access privileges to those poles for the City's use.

(c)  The Franchisee shall not excavate or do other work in any public right-of-way
unless the Franchisee has applied for and received a written permit entitled "Utility Land
Disturbance Permit" from the City, or its designee, granting permission for such excavation or
other work. The permit shall describe the area where the excavation and/or work is expected to
be completed, the method of construction and the contractor performing the work and any other
conditions. If directional boring, trenching or other excavation is the method of construction,
detailed plans shall be submitted describing how the work will be performed so as not to
damage other lines and conduit located in the right-of-way. If the installation utilizes facilities
of another entity, the Franchisee shall provide written authorization for use of such facilities
prior to a permit being issued. If the excavation or other work requires closure of a street lane
or sidewalk, the Franchisee shall, five (5) working days prior to such closure, submit a Traffic
Control Plan to the City for approval. In emergencies involving service outages, the Franchisee
shall proceed with all necessary operations without first obtaining the permit, but shall obtain
the required permit at its earliest opportunity.

(d)  The Franchisee shall not open, disturb or encumber, at any one time, any more
public rights-of-way than may, in the opinion of the City, be necessary to enable the Franchisee
to economically install or repair its Facilities; nor shall the Franchisee permit any public right-
of-way to remain open, disturbed or encumbered for a longer period of time than shall, in the
opinion of the City, be necessary.

(e)  Immediately upon completion of repairs or installation of any Facility, the



Franchisee shall refill and compact any trench or excavation to the standards required by the
City and the State of Alabama Department of Transportation's "Standard Specifications of
Roads and Structures." Promptly, and in no less than ten (10) business days after the completion
of repair or installation, unless otherwise approved by the City, the Franchisee shall restore or
replace any pavement, sidewalk, curb, gutter, grass, landscaping material or other materials or
structure damaged in the course of its work to City standards at the Franchisee's sole expense.
In the event excavation or disturbance of special sidewalk pavement areas is necessary, the
Franchisee shall restore those areas to their preexisting conditions which restoration shall meet
City standards. Failures within an area which has been disturbed, excavated or encumbered by
the Franchisee which are discovered within six (6) months of the restoration or replacement
specified herein, shall be the responsibility of the Franchisee pursuant to this provision.

(f) If Franchisee fails, neglects or refuses to refill any trench or excavation or to
restore or replace any pavement, sidewalk, curb, gutter, grass, landscaping material, or other
material or structure or to repair failed materials as specified herein, the City may do all or any
part of the work that remains undone at the cost or expense of the Franchisee. Failure of the
Franchisee to reimburse the City within thirty (30) days' of the City's presentation of a bill for
the reasonable and verifiable costs incurred by the City shall result in denial of any permit
request made by the Franchisee until payment is made. City may, at its option, recover such
amount from the performance bond required herein.

(g) In any case where a public right-of-way is being excavated, disturbed or
encumbered by the Franchisee, the Franchisee shall take all precautions required by law, in
particular, the Manual on Uniform Traffic Control Devices, or otherwise necessary or proper
for the protection of the public and shall maintain adequate warning signs, barricades, signals,
and other devices necessary or proper to give notice and warning to the public of the existence
of actual conditions present. Nothing in this Section shall alter or waive any rights enjoyed by

the Franchisee or any other party under Alabama's underground damage prevention law (Ala.
Code, Title 37, Section 37-15-1, -11).

(h) Any construction project authorized by a specific permit shall be completed
within one year from the date that any necessary permits are issued, provided that the City may
allow reasonable extension due to weather or Acts of God, or other reasonable circumstances
that in the sole discretion of the City justifies an extension of the project target completion
date.

SECTION 11. USE OF STREETS.

(a)  All installations shall be underground in those areas of the City where public
utilities providing telephone and electric service are underground at the time of installation,
unless otherwise agreed by the City. In areas where either telephone or electric utility facilities
are above ground at the time of installation, the Franchisee may install its Facilities above
ground, provided that, at such time as those telephone or electric utility facilities are required
to be placed underground by the City, the Franchisee shall likewise place its Facilities
underground without additional cost to the City, unless otherwise agreed by the City. Where
not otherwise required to be placed underground by this Franchise Agreement, the Franchisee's




Telecommunications System shall be located underground at the request of the adjacent
property owner, provided that the excess cost over the aerial location shall be borne by the
adjacent property owner making the request. All new cable passing under the roadway shall
be installed in conduit no less than eighteen (18) inches from the top of the conduit to the
surface of the ground, private property and utilities. Franchisee's Telecommunications System
and Facilities, including poles, lines, equipment and all appurtenances, shall be located, erected
and maintained so that such Facilities shall:

(1)  Not endanger or interfere with the health, safety or lives of persons;

(2)  Not interfere with any improvements the City, County or State may deem
proper to make;

(3)  Not interfere with the free and proper use of public streets, alleys, bridges,
easements or other public ways, places or property, except to the minimum
extent possible during actual construction or repair;

(4) Not interfere with the rights and reasonable convenience of private
property owners, except to the minimum extent possible during actual
construction or repair; or

(5)  Notobstruct, hinder or interfere with any gas, electric, traffic control, water
or telephone facilities or other utilities located within the City.

(b)  Work within Right-of-Way. The closing of any part of a publicly maintained
street or right-of-way must be approved by the City Engineer, and may be prohibited during
peak travel hours, 7-9 A.M. and 4-6 P.M., Monday through Friday. During repairs or
improvements, traffic on streets must be maintained. Where full closing of the street is
required, the request for approval must be submitted to the City Engineer at least 10 business
days in advance. The notice requirement in this Section may be superseded by the terms and
conditions of a subsequent ordinance(s) enacted by the City. All closings are to be protected
with signage in accordance with the Manual on Uniform Traffic Control Devices (MUTCD).

(c)  Removal of City Property. No City property is to be removed from the right-of-
way, including signage on utility poles, without proper permission from the City.

SECTION 12. ACQUISITION OF RIGHT-OF-WAY. In acquiring or widening
public rights-of-way, the City shall determine the minimum right-of-way necessary to

accommodate paved streets, pedestrian walkways, landscaping, traffic signals, drainage, water
and sewer lines and other governmental facilities.

SECTION 13. RELOCATION OF FACILITIES.

Wherever a public right-of-way or other public property is being constructed, paved
(whether or not such paving is part of a more extensive improvement project), resurfaced,
relocated or otherwise altered or improved (including, but not limited to, the installation of
sidewalk, curb, gutter, drainage facilities, water mains, or sewer mains, traffic signals or trees),
the Franchisee shall, within ninety (90) days (or such longer period of time as mutually agreed by



the parties) after written notice from the City and at no cost (direct or indirect) to the City, remove
or relocate any of the Franchisee's facility located within such public right-of-way or public
property or perform such work as the City deems necessary for the extension of new facilities. If
the Franchisee believes it will be unable to complete the relocation within such ninety (90) day
period, the Franchisee shall explain the reasons for its inability in detail, and the City and the
Franchisee shall attempt to agree on an alternate schedule, subject, however, to the City's right
make a final determination as to such schedule in its reasonable discretion. Nothing in this
franchise is intended to eliminate or waive any right the Franchisee may have to reimbursement
from a third party under applicable law or the terms of any public funding grant for a project.

Notwithstanding the foregoing, Franchisee shall act promptly and in good faith to remove
or relocate its facilities as described in the previous paragraph in the event that exigent
circumstances (e.g., flooded roadway) prevent the City from providing Franchisee with ninety
(90) days’ advance notice of the need for removal or relocation.

Failure of the Franchisee to remove or relocate the Facility to a location approved and
permitted by the City within ninety (90) days of the City's written notice (unless otherwise agreed
by parties) shall entitle the City to recover liquidated damages from the Franchisee except to the
extent said failure is for reasons beyond the Franchisee's control. Any delays in the performance
of any obligation of the Franchisee under this Franchise Agreement shall be excused to the extent
that such delays are caused by an Event of Force Majeure not within the control of the Franchisee,
and any time periods required for performance shall be extended for the period of the Event of
Force Majeure. An "Event of Force Majeure" is defined as an act of God, fire, earthquake,
hurricane, flood, riot, civil commotion, terrorist act, terrorist threat, storm, washout, wind,
lightning, landslide, explosion, epidemic, pandemic, national emergency, natural disaster,
inability to obtain materials or supplies, accident to machinery or equipment, any law, ordinance,
rule, regulation, or order of any public or military authority stemming from the existence of
economic or energy controls, hostilities or war, or any other cause or occurrence outside the
reasonable control of the Franchisee and which by the exercise of due diligence could not be
reasonably prevented or overcome. The liquidated damages assessed to the Franchisee, if any,
shall be the same as liquidated damages specified in the City's contract with the prime contractor
(either as executed at the time of the City's removal or relocation request or which will be executed
prior to any construction for the project which requires the relocation or extension of new
facilities). If work which requires removal or relocation of Franchisee's facilities is being
constructed by a developer, who has submitted a plan which indicates said work will be dedicated
to the City, and there is no City contract with a prime to establish the amount of liquidated
damages, then the liquidated damages for Franchisee's failure to remove or relocate a facility shall
be Two Hundred Fifty Dollars ($250) per diem. If the Franchisee believes it will be unable to
complete the relocation within ninety (90) days from receipt of written notice from the City,
Franchisee shall explain the reasons for its inability in detail and City and Franchisee shall attempt
to agree on an alternate schedule, subject, however, to the City's right make a final determination
as to such schedule and subject to the City's right to liquidated damages. Absent an Event of Force
Majeure, the Franchisee shall be responsible to the City under the terms of this Franchise
Agreement only for the amount of liquidated damages caused by its own failure to remove or
relocate the Facility to a location approved by the City within a timeline provided for herein.



The City may collect any such liquidated damages owed by the Franchisee either through
the draw-down of the security required in Section 6, or through other means allowed by law.
Unless the delay is excused by the City, the City may immediately request payment of any
liquidated damages due to the City by the Franchisee.

SECTION 14. TRIMMING OF TREES AND SHRUBBERY. The Franchisee shall
reasonably compensate the City for any damages, in such amounts as determined by the City,
caused by trimming, cutting or removing trees or shrubbery, or shall, at its own expense,
replace all trees or shrubs damaged as a result of any construction, installation, repair or
maintenance of the System undertaken by the Franchisee to the satisfaction of the City.

SECTION 15. CONSTRUCTION STAFFING. During the franchise Term, the
Franchisee shall have sufficient full-time supervisors on staff solely to supervise construction
plans and the construction practices of its subcontractors. The Franchisee shall provide the
means for immediate notification and communication by the City with the supervisor in the
field by means of a pager, cellular phone or other similar means of communication during all
phases of construction. All construction work or any other work performed by the Franchisee,
its employees, agents, its duly licensed contractors and sub-contractors shall be in compliance
with the plans and specifications approved by the City, and shall be subject to all applicable
ordinances, rules and regulations, including licensing and permitting, as well as any licensing
and permitting fees charged to all persons and businesses for construction and street opening.

SECTION 16. FRANCHISE NOT A JOINT VENTURE. Nothing herein shall be
deemed to create a joint venture or principal-agent relationship between the parties, and neither
party is authorized to, nor shall either party act toward third persons or the public in the manner
which would indicate any such relationship with the other.

SECTION 17. FRANCHISEE FEE; CONDITIONS.

(@)  As consideration for this franchise, the Franchisee shall pay to the City an
amount equal to five percent (5%) of the Gross Revenue (as defined in Section 17(f) from sales
of local Telecommunications Services to Subscribers located within the City, collected by the
Franchisee.

(b) In consideration of the agreement of the Franchisee to make such franchise fee
payments, the City agrees that no additional business license fee shall be imposed upon or
required of the Franchisee by the City during the Term of this franchise. This provision shall
not exempt the property of the Franchisee from lawful ad valorem taxes and local improvement
district assessments. This provision shall also not exempt the Franchisee from conditions,
exactions, fees and charges, which are generally applicable during the Franchisee's real
property development or use as required by the City's ordinances.

(c)  Commencing the month following the month in which the Effective Date of this
franchise occurs, the franchise fee shall be paid quarterly on the 20th day of April, July, October



and January; such franchise fee shall be paid for Gross Revenues received by the Franchisee
for the preceding quarter. The Franchisee shall furnish to the City with each payment of
franchise fees required by this Section a written statement, showing the amount of Gross
Revenue collected by the Franchisee within the City for the period covered by the payment.
Such statement will be accorded confidential treatment to the extent permitted by law. Upon
receipt of such payment the City shall issue a receipt to the Franchisee. Nothing herein shall
preclude the Franchisee and the City from agreeing to a revised payment schedule.

(d)  On or before the first (Ist) day of February of each succeeding year, the
Franchisee shall submit to the City, a statement of the franchise fee actually due to the City
based upon the actual gross revenue for the previous calendar year, together with a check for
any amount due from the Franchisee or a statement for any amount due from the City. Such
statement will be accorded confidential treatment to the extent permitted by law.

(e) Acceptance by the City of any payment due under this Section shall not be
deemed to be a waiver by the City of any breach of this franchise occurring prior thereto, nor
shall the acceptance by the City of any such payments preclude the City from later establishing
that a larger amount was actually due, or from collecting any balance due to the City. Payment
by the Franchisee of any amounts due under this Section shall not be deemed to be a waiver by
the Franchisee of any breach of this Agreement by the City occurring prior thereto.

(f) As used in this Section, "Gross Revenue" shall mean all revenues (exclusive of
sales tax) collected by the Franchisee from the operation of the Telecommunications System to
provide local Telecommunications Services pursuant to this franchise to subscribers within the
corporate limits of the City, including, but not limited to: All revenues from installation service
charges directly related to the provision of local Telecommunications Services to subscribers
in the City over the Telecommunications System,

(1)  All revenues from connection or disconnection fees directly related to the
provision of local Telecommunications Services to subscribers in the City
over the Telecommunications System

(2)  All revenues from penalties or charges to customers for checks returned
from banks, net of bank costs paid, and penalties, interest or charges for
late payment directly related to the provision of local Telecommunications
Services to subscribers in the City over the Telecommunications System,

(3)  All revenues from equipment sold or rented to customer upon customer
premises directly related to the provision of local Telecommunications
Services to subscribers in the City over the Telecommunications System,

(4)  All revenues from authorized rental of conduit space located within the
corporate limits of the City,



(5)  All recoveries of bad debts previously written off and revenues from the
sale or assignment of bad debts directly related to the provision of local
Telecommunications Services to subscribers in the City over the
Telecommunications System. Unrecovered bad debts charged off after
diligent, unsuccessful efforts to collect are excludable from Gross
Revenue, and

(6)  The value of any free local Telecommunications Services provided by the
Franchisee except (i) any discounted or free services required under this
Franchise Agreement; (ii) local Telecommunications Services provided as
a credit against non-recurring charges imposed on the Franchisee's
customers by a local exchange carrier for converting circuits to the
Franchisee.

Notwithstanding the foregoing, Gross Revenue does not include: (i) Any tax of general
applicability imposed upon the Franchisee; (ii) any regulatory fees or surcharges collected from
customers as well as amounts reflecting cost-recovery of regulatory fees and surcharges; (iii)
those revenues that the Franchisee receives from another telecommunications service provider
and upon which the other telecommunications service provider has paid or will pay a franchise
fee to the City; (iv) pass through revenues which are in turn paid to a local exchange carrier for
interconnection for long distance service; and (v) revenues that the Franchisee receives from
its corporate parent, subsidiary, or affiliate.

(g)  Payment of franchise fees under this Section shall in no way limit or inhibit any
of the privileges or rights of the City, whether under this franchise or otherwise. Nothing in
this Section 17 is intended to alter, amend, modify or expand the taxes and fees that may
lawfully be assessed on the Franchisee's business activities under this franchise under
applicable law. Except as provided elsewhere in this Franchise Agreement, all payments made
by the Franchisee to the City pursuant to this franchise shall be made to the Chief Financial
Officer. Nothing in this Franchise Agreement shall be construed to prevent the Franchisee
from passing through some or all of the franchise fee to its customers.

(h)  Any transactions which have the effect of circumventing payment of required
franchise fees and/or evasion of payment of franchise fees by non-collection or non-reporting
of Gross Receipts, bartering, or any other means which evade the actual collection of revenues
for business pursued by the Franchisee are prohibited and may constitute a default of this
Franchise Agreement.

(i) If as a result of such audit or any other review, the City determines that the
Franchisee has underpaid its franchise fees by ten percent ( 1 0%) or more for any twelve (12)
month period, then in addition to making full payment of the relevant obligation, the
Franchisee shall reimburse the City for all of the reasonable and verifiable costs associated
with the audit or review, including all reasonable out-of-pocket costs for attorneys, accountants
and other consultants. The City may collect the costs associated with such audit or review



either through the draw-down of the security required in Section 6, or through other means as
allowed by law.

If as a result of such audit or other review, the City determines that the Franchisee has
underpaid its franchise fees for any twelve (12) month period, then the Franchisee shall pay
interest on such underpayment at the rate of ten percent (I 0%) interest or prime plus two
percent (2%), whichever is greater. The underpayment and interest thereon may be collected
by the City through the drawdown of the security required in Section 6, or through other means
as allowed by law.

SECTION 18. ADDITIONAL BENEFIT TO THE CITY. In addition to any
franchise fee collected pursuant to Section 17 of this Agreement, the Franchisee shall provide
fiber and facilities to the City's governmental and institutional facilities as follows; provided
however that: (i) the City must, within sixty (60) days of the Effective Date, notify Franchisee
in writing of the specific locations where it would request fiber and facilities so that Franchisee
can include that information in its pre-construction engineering work, and (ii) the City waives
any right to make further requests after that deadline unless Franchisee in the future notifies
the City that it is reengineering portions of its deployment in the City:

(@)  Within ninety (90) days after the City's written request for the same, Franchisee
shall provide to the City without recurring rental, use or maintenance charges (collectively,
"Recurring Charges") solely for its noncommercial telecommunications purposes, two (2) dark
fiber pairs (four (4) fibers) in all City rights-of-way where Franchisee deploys at least 288 fiber
strands ("backbone network"), whether underground or aerial (the "City Fibers") in up to a
maximum of 10 miles of Franchisee's network (i.e., a total of 40 fiber miles). The City may
divide the dark fiber pairs within the backbone network as it determines to best serve the City's
facilities, but each division must include at least two (2) fibers. Franchisee shall not be entitled
to offset against Gross Revenues the amount of any Recurring Charges associated with the
provision of the City Fibers as set forth herein, but Franchisee shall be entitled to offset against
Gross Revenues non-recurring installation and non-recurring maintenance costs associated
with the City Fibers.

(b)  Franchisee shall create a maximum of six (6) splice points at the request of the
City among existing Franchisee access points. The City shall have its own handhole for such
splice points, so the City's use of and connection to the City Fibers is separate and apart from
Franchisee's Telecommunications System. The City shall reimburse Franchisee for
Franchisee's costs for any splice points requested by the City beyond six (6). Franchisee shall
perform all splicing of City lateral cables to the City Fibers. The City shall provide Franchisee
with at least ninety (90) days' prior written notice of the need to splice to the City Fibers.

(c)  Franchisee agrees that the cost of any routine maintenance of the City Fibers
shall be borne by Franchisee, and Franchisee shall perform such routine maintenance on the
maintenance schedule for Franchisee's Telecommunications System. To arrange for non-
routine maintenance, the City will provide at least sixty (60) days' prior written notice to



Franchisee that such maintenance is required and will pay or reimburse Franchisee for the cost
thereof. Notwithstanding the foregoing, however, the City shall pay only actual incremental
labor costs to Franchisee to repair the City's share of dark fibers within any cable that is
damaged as the result of any natural disaster or casualty other than normal wear and tear.
Nothing in this subsection (c) shall supersede the provisions of this Agreement relating to the
relocation of equipment at Franchisee's expense in the event of a City project.

(d)  Franchisee acknowledges that the City has the right to connect its own
equipment to the City Fibers to be provided hereunder for internal non-commercial municipal
purposes, and to make full use at no Recurring Charges to the City of the fibers to be dedicated
to the use of the City hereunder.

(e)  The City recognizes that Franchisee's agreements, if any, to occupy rights-of-
way or for pole attachments may be subject to the control of third parties who may require
Franchisee to relocate its cable. In the event of such required relocation by Franchisee that
impacts the City Fibers, Franchisee shall provide notice thereof to the City as soon as
reasonably possible. Franchisee shall provide replacement dark fibers to the City in any
Franchisee replacement cable as soon as reasonably possible.

(f) Franchisee acknowledges and agrees that in connection with the assignment or
transfer of Franchisee's interests under this Franchise Agreement, any assignee shall be bound
by all of the provisions of this Section 18, including without limitation, the requirement to
provide the City Fibers at no Recurring Charges to the City.

SECTION 19. REPORTS AND INVESTIGATIONS.

(a) The Franchisee shall keep the City fully informed as to all matters in connection
with or affecting the construction, reconstruction, removal, maintenance, operation and repair
of Franchisee's Telecommunications System in the City in the context of the permitting
process.

(b) The City may, at any time, make inquiries pertaining to the Franchisee's operation
of its Telecommunications System within the City. The Franchisee shall respond to such
inquiries on a timely basis.

SECTION 20. RESERVATION OF RIGHTS. It is hereby reserved to the Franchisee
every right and privilege available to the Franchisee under applicable law, and the Franchisee
by its execution of this Franchise Agreement, shall not be deemed in any way to waive,
relinquish, release or abrogate any of its lawful rights and privileges. Nothing in this Franchise
Agreement is intended to alter, amend, modify or expand the taxes and/or fees that may
lawfully be assessed on the Franchisee's business activities under this franchise pursuant to
applicable law.




SECTION 21. FORFEITURE AND TERMINATION.

(a) In addition to all other rights and powers of the City, the City reserves the right
to forfeit and terminate this franchise and all rights and privileges of the Franchisee in the
event of a material or substantial breach of its terms and conditions including, but not limited
to, the following:

(1)  The appointment of a receiver or trustee in bankruptcy to take over and
conduct the business of the Franchisee;

(2) A failure to provide insurance, bonds, certificates of deposit or letters of
credit as required herein;

(3)  Permitting the use of its Telecommunications System or Facilities in any
manner that would avoid the need for a franchise with the City for the
business of another person; or

(4) A failure to operate the Telecommunications System for a period of six
(6) months not due to an Event of Force Majeure.

(b)  The Franchisee shall not be excused by mere economic hardship, nor by
nonfeasance or malfeasance of its directors, officers, agents, subcontractors or employees.
The foregoing notwithstanding, Franchisee may in its sole discretion terminate this Franchise
Agreement upon one hundred and eighty (180) days’ written notice to the City.

(c)  The City shall notify the Franchisee in writing of any breach specifying the
nature of the breach. The Franchisee shall have thirty (30) days after the date of such notice to
come back into compliance (as set forth in Section 34), unless such cure period is extended in
writing by the City Attorney. Should the Franchisee fail or refuse to comply with the notice
given by the City, the City may consider the franchise in default and pursue remedies as it
determines. If the remedy elected by the City is to forfeit and terminate this franchise, the
Franchisee may request an appeal of such decision to the Council of the City which appeal
must be filed in writing with the City Clerk no later than thirty (30) days after the date of
written notice of forfeiture and termination to the Franchisee. The City Council shall set a
public hearing on such appeal within thirty days after notice of appeal is received. Nothing
herein shall be construed as a waiver or forfeiture of any right or remedy that either party may
have concerning or arising out of this Franchise Agreement, including the right to seek judicial
redress for any breach or violation of the terms of this Franchise Agreement.

(d) The Franchisee reserves the right to forfeit and terminate this Franchise
Agreement and all rights and privileges to the City hereunder for any reason. If the Franchisee
exercises that right, it shall be required to: (i) submit payment of Gross Revenues until such
time that the facilities are removed or abandoned, (ii) otherwise cease providing Services, and
(iii) abandon or remove its Facilities from the rights of way at its sole cost and expense.



SECTION 22. REMEDIES AND PENALTIES NOT EXCLUSIVE.

(@) All remedies and penalties under this franchise are cumulative and not
exclusive, and the recovery or enforcement by one available remedy or imposition of any
penalty is not a bar to recovery or enforcement by any other such remedy or imposition of any
other penalty. The City reserves the right to enforce the penalty provisions of any ordinance
or resolution and to avail itself of any and all remedies available at law or in equity. Failure
to enforce shall not be construed as a waiver of a breach of any term, condition or obligation
imposed upon the Franchisee or the City by or pursuant to this Franchise Agreement. A
specific waiver of a particular breach of any term, condition or obligation imposed upon the
Franchisee or the City by or pursuant to this Franchise Agreement shall not be a waiver of any
other or subsequent or future breach of the same or any other term, condition or obligation, or
a waiver of the term, condition or obligation itself.

(b)  For any period of performance or cure under this Agreement, the time period
within which the Franchisee is to perform or cure, as the case may be, shall be extended,
without liability to the Franchisee, for at least as long as the Franchisee's ability to perform or
cure is delayed for reasons beyond the Franchisee's control provided that the Franchisee shall
employ all commercially reasonable efforts to eliminate or mitigate the impact of said reasons
and to thereafter reasonably accelerate, where feasible, its performance or cure.

(c)  Prior to taking any adverse action against the Franchisee or this franchise, the
City shall provide the Franchisee with such notice and due process, including a reasonable
period of time to cure, as is required by applicable law, but in all cases no less than reasonable
notice and opportunity to cure.

SECTION 23. CONTINUING OBLIGATION. In the event the Franchisee continues
to operate all or any part of the Telecommunications System after the Term of this Franchise
Agreement expires or is terminated, and before any renewal of the franchise by the City, then
the Franchisee shall continue to comply with all applicable provisions of this franchise
throughout the period of such continued operation, provided that any such continued operation
shall in no way be construed as a renewal or other extension of this franchise.

SECTION 24. LIMITATION ON PRIVILEGES. All rights, authority and grants
herein contained or conferred are also conditioned upon the understanding and agreement that
these privileges in the rights-of-way and other public ways of the City are not to operate in any
way so as to be an enhancement of the Franchise's properties or values or to be an asset or item
of ownership in any appraisal thereof.

SECTION 25. CONFIDENTIALITY. To the fullest extent permissible under
applicable law, the City shall protect from disclosure any confidential, proprietary information,
including maps, submitted to or made available by the Franchisee to the City under this
Franchise Agreement, provided that the Franchisee notifies the City of, and clearly labels, the
information which the Franchisee deems to be confidential, proprietary information as such.
Such confidential, proprietary information shall include, but not be limited to, any customer
names and lists, financial information, technical information or maps regarding placement of




equipment with the exception of any map(s) attached to the Franchise Agreement, or other
information clearly identified as "Confidential" pertaining to Services provided to its
customers. Confidential, proprietary information disclosed by the Franchisee to the City shall
be regarded as confidential and proprietary as to third parties. If the City receives a request to
disclose such information, the City shall notify the Franchisee of such request and allow the
Franchisee a reasonable opportunity to defend its information from disclosure. City further
agrees to notify Franchisee of any data breach affecting the confidential information of
Franchisee, or any loss of such confidential information from any other cause, within seventy-
two (72) hours of the discovery of such breach or loss.

SECTION 26. CAPTIONS. The captions given to various provisions of this Franchise
Agreement are for purposes of convenience only and are to have no impact upon the
interpretation of any such provisions.

SECTION 27. ENTIRE AGREEMENT. This Franchise Agreement, with its exhibits,
comprises the entire agreement between the City and the Franchisee for purposes of this
franchise and supersedes any prior agreements or understandings between the parties with
respect to the subject matter hereof.

SECTION 28. COMPLIANCE WITH APPLICABLE LAWS AND
ORDINANCES.
The Franchisee shall, at all times during the Term of its franchise, be subject to the present
ordinances, resolutions, rules, regulations, and laws of the City and of the State of Alabama,
and to the provisions of any further ordinance, resolution, rule, regulation, or law of the City or
of the State of Alabama, so far as they may be applicable.

SECTION 29. ALABAMA LAW GOVERNS. In any controversy or dispute under
this franchise, the laws and jurisdiction of the State of Alabama shall apply to the extent such
law has not been superseded or preempted.

SECTION 30. NOTICE. Any notice required or permitted under this Franchise
Agreement shall be deemed given if sent by registered or certified mail, return receipt requested,
postage prepaid, or by nationally recognized overnight courier, in either case, and addressed as
follows:

To the City: To the Franchisee:
Vestavia Hills City Clerk Lumos Fiber of Alabama, LLC
Vestavia Hills Municipal Center Attn: Ronny Poston, VP - OSP
1032 Montgomery Highway 4100 Mendenhall Oaks Parkway, Suite
Vestavia Hills, AL 35216 300, High Point, NC 27265
With copies sent to both of the following With copies to (except for invoices):
email addresses: AJ Brown
Chief Legal Officer & General Counsel
City Manager 4100 Mendenhall Oaks Parkway, Suite 300,
Jeffrey D. Downes High Point, NC 27265

jdownes@yvhal.org aj.brown@lumosfiber.com




City Clerk
Rebecca Leavings
rleavings@vhal.org

or such other address as may be designated in the future in writing by either party.

SECTION 31. EFFECTIVE DATE AND PUBLICATION. After the execution
hereof, this franchise shall be published once in a daily newspaper published in the City of
Vestavia Hills at the Franchisee's expense, and shall not take effect until such publication or
thilty (30) days after the Ordinance authorizing this franchise, whichever is later (the later date
being, the "Effective Date").

SECTION 32. MODIFICATION. This Franchise Agreement, including all documents
specifically incorporated herein, cannot be changed orally but only by an agreement in writing
properly executed by the parties.

SECTION 33. SEVERABILITY. Should any part, term or provision of this Franchise
Agreement be held invalid or unenforceable by any court of competent jurisdiction, such part,
term, or provision shall be deemed a separate, distinct and independent provision and such
holding shall not invalidate or render unenforceable any other provision of this franchise.

SECTION 34. RIGHT TO NOTICE AND CURE. Other provisions herein to the
contrary notwithstanding, prior to exercising its right to terminate or revoke this Franchise
Agreement as provided herein, the City shall first give written notice to the Franchisee setting
out the circumstance or basis on which the City has the right to terminate or revoke this
Franchise Agreement, and the Franchisee shall have a period of thirty (30) days after the receipt
of the notice within which to cure, correct, or resolve the circumstance or basis, and if the
Franchisee is successful in the cure, correction, or resolution thereof, then the City shall not
exercise its right to terminate or revoke this Franchise Agreement. If the Franchisee has
commenced the cure, correction or resolution within thirty (30) days after its receipt of notice,
but additional time is necessary to the completion thereof, then Franchisee shall have an
additional thirty (30) days or such additional time upon which the parties can agree, not to be
unreasonably withheld by either party, to accomplish the cure, correction, or resolution.

(signatures on the following page)



CERTIFICATION:

I, Rebecca H. Leavings, as City Clerk of the City of Vestavia Hills, Alabama, hereby certify
that the above and foregoing copy of 1 (one) Ordinance Number 3266 is a true and correct copy
of such Ordinance that was duly adopted by the City Council of the City of Vestavia Hills on the
24" day of March, 2025, as same appears in the official records of said City.

Posted at Vestavia Hills Municipal Center, Vestavia Hills Library in the swst, and
Vestavia Hills New Merkel House and Vestavia Hills-Recreatiqnal Center this the day of

44 o'l ,2025.




IN WITNESS WHEREOF, the parties have executed this franchise as of the dates set
forth below.

CITY OF VESTAVIA HILLS, ALABAMA, a
Municipal corporation

Printed Name(¢/ AsHLeE Bl

Its: Presiding Officer
Date: -?/24'/25

\H/\Lm D Dy

Prmted’l(lapn\é JeffreyD Downes

Its: City Manager
Date:_ 3 -2L-27

City Clerk

LUMOS FIBER OF ALABAMA, LLC, a corporation
Printed Name: David Smith

Its: _Chief Network Officer
Date: March 25, 2025




Exhibit 2

Plans shall be submitted either digitally or by paper in a PDF Adobe format or half size
drawings (11” X 17”) as requested.
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CERTIFICATE OF LIABILITY INSURANCE

DATE (MM/DD/YYYY)
03/26/2025

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

PRODUCER CONTACT
MARSH USA LLC. NAME. AR
Gateway Plaza (A/C, No):
800 East Canal St. Suite 300 E-MAIL
Richmond, VA 23219 ADDRESS:
INSURER(S) AFFORDING COVERAGE NAIC #
CN134139455-GHC-Poll-24-25 INSURER A :_The Phoenix Insurance Company 25623
INSURED Lumos Fiber of Alabama, LLC INSURER B : Travelers Property Casualty Co. Of America 26674
4100 Mendenhall Oaks Parkway, Suite 300 INSURER C : The Travelers Indemnity Company 25658
ngh Pomt, NC 27265 INSURER D : Evanston Insuran g mpan 35378
INSURER E :
INSURER F :

COVERAGES

CERTIFICATE NUMBER:

CLE-007336711-01 REVISION NUMBER: 8

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

respect to general liability and auto liability.

ADDL|SUBR
iy TYPE OF INSURANCE INSD | WD POLICY NUMBER (R/DONYYY) | MBOWV ) LmiTs
A | X | COMMERCIAL GENERAL LIABILITY H-630-1X530266-PHX-24 10/04/2024 10/04/2025 EACH OCCURRENCE $ 1,000,000
)
] cLamsmave [ X ] occur AL A P 300,000
L MED EXP (Any one person) | § 10,000
] PERSONAL & ADV INJURY | § 1,000,000
| GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE s 2,000,000
| X | poLicY D B LoC PRODUCTS - COMP/OP AGG | § 2,000,000
OTHER: $
B | AUTOMOBILE LIABILITY BA-1X554958-24-13-G 10/04/2024 | 10/04/2025 C{E Dy NGLELIMIT [ 1,000,000
T ANY AUTO BODILY INJURY (Per person) | $
x| ONED LY SCHEDULED BODILY INJURY (Per accident)| §
"% | HIRED NON-OWNED PROPERTY DAMAGE s
LA | AUTOS ONLY AUTOS ONLY (Per accident)
- $
B | x | UMBRELLALIAB X | occur CUP-1X58363A-24-13 10/04/2024 10/04/2025 EACH OCCURRENCE $ + 5,000,000
EXCESS LIAB CLAIMS-MADE AGGREGATE $ 5,000,000
DED | l RETENTION $ $
C |WORKERS COMPENSATION UB-1X554031-24-13-G 10/04/2024 | 10/04/2025 | x | RER OTH-
AND EMPLOYERS' LIABILITY YIN Stawre | | 2%
ANYPROPRIETOR/PARTNER/EXECUTIVE E.L. EACH ACCIDENT $ 1,000,000
OFFICER/MEMBEREXCLUDED? E N/A
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE| $ 1,000,000
gé%%&lﬁ%ﬁ lg‘lg OPERATIONS below E.L. DISEASE - POLICY LIMIT | § 1,000,000
D | Contractor's Pollution CPLMOL119637 10/04/2023 10/04/2025 Per Occurrence 3,000,000
Aggregate 3,000,000
DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

City of Vestavia and its Mayor, members of the City Council, City Manager, officers, employees, board members and elected officials are included as additional insured where required by written contract with

CERTIFICATE HOLDER

CANCELLATION

City of Vestavia Hills, AL
1032 Montgomery Hwy
Vestavia Hills, AL 35216

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE

PIlarnod PSS F 222
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