STATE OF ALABAMA

JEFFERSON COUNTY

AGREEMENT FOR PROFESSIONAL ENGINEERING SERVICES

WITNESSETH THIS AGREEMENT FOR PROFESSIONAL ENGINEERING SERVICES (“Agreement”), made and entered into on this the ____ day of _______________, 2022, by and between the City of Vestavia Hills, Alabama, a municipal corporation, (“City”) and ______________________________________________________________________________(“Engineer”).
WITNESSETH THESE RECITALS:


WHEREAS, the City is planning to make public improvements by ____________________________________________________________________________________________________________________________________________________________

(“project”), which is a public works project within the meaning of Alabama law set forth at Title 39-2-1(6), Code of Alabama, 1975; and
WHEREAS, Alabama law at Title 34-11-10, Code of Alabama, 1975, provides as follows:

“§34-11-10. Public works. A state, county or local government agency or authority, or an official or employee thereof, may not engage in the practice of engineering or land surveying involving either public or private property without the project being under the responsible charge of a professional engineer for engineering projects or a professional land surveyor for land surveying projects as provided for the practice of the respective professions by this chapter; provided, that nothing in this chapter shall be held to apply to any public work wherein the expenditure for the complete project of which the work is a part does not exceed $20,000.00.”; and

WHEREAS, municipalities may employ engineers, architects and superintendents of construction without advertising for competitive bids by virtue of Title 41-16-51(a)(3), Code of Alabama, 1975; and

WHEREAS, ____________________________________________________________ (“Engineer”) is willing to perform professional engineering services pursuant to the terms, provisions and conditions of this Agreement; and


WHEREAS, the City and Engineer have negotiated the terms, provisions and conditions of this Agreement and wish to reduce their agreement to writing. 

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS:  That in consideration of the mutual covenants, premises and promises contained herein and other good and valuable consideration, the receipt of which is hereby acknowledged by each of the parties hereto, the City and Engineer mutually agree as follows:

I.
SCOPE OF THE WORK  
The Engineer shall perform and complete the following engineering services for the City:

________________________________________________________________________
______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

II.
CONTRACT AMOUNT  
The City shall pay to the Engineer for the faithful performance of this Contract and the completion of the work described in section I above in the amount of ____________________
________________________________________Dollars ($_____________) as the Contract amount.
III.
PAYMENT OF CONTRACT AMOUNT  
The City shall pay to the Engineer the contract amount in full upon completion of the work described in section I hereof.
IV.
CONTRACT TIME  
The contract time shall be ________________________ (__________) days.


A.
The work shall commence on ____________________________, 202__; provided, however, that the work shall not be commenced by Engineer until after the Engineer has delivered to the City the certificates of insurance policy coverages described in section VI and section VII of this contract.

B.
The work shall be completed on or before ___________________, 202___.

V.
Indemnification  
To the fullest  extent permitted by law, Engineer shall indemnify and hold harmless the City of Vestavia Hills, Alabama, a municipal corporation, its City Manager, Mayor and other elected public officials and employees, as Owner (hereinafter collectively referred to as the "Indemnitees") from and against all claims, damages, losses and expenses, including but not limited to attorneys' fees, arising out of, related to, or resulting from performance of the Work done by Engineer (losses) to the extent caused by faulty, negligent or defective design and/or other related services, provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible property, including loss of use resulting therefrom, and is  caused in whole or in part by negligent acts or omissions of the Engineer, a subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts they may be liable,  regardless of whether such claim, damage, loss or expense is caused in part, or is alleged but not legally established to have been caused in whole or in part by the negligence or other fault of a party indemnified hereunder.  This indemnification shall extend to all claims, damages, losses and expenses for injury or damage to adjacent or neighboring property, or persons injured thereon, that arise out of, relate to, or result from performance of the Work.

VI.
INSURANCE  
The Engineer shall purchase and maintain insurance policy coverages with liability limits of not less than as set forth below.

A.
Workers’ Compensation and Employer’s Liability Insurance:


1.
Workers’ Compensation coverage shall be provided in accordance with the statutory coverage required in Alabama.  A group insurer must submit a certificate of authority from the Alabama Department of Industrial Relations approving the group insurance plan.  A self-insurer must submit a certificate from the Alabama Department of Industrial Relations stating the Engineer qualifies to pay its own workers’ compensation claims.



2.
Employer’s Liability Insurance limits shall be at least:




(a)
Bodily Injury by Accident--

$1,000,000 each accident




(b)
Bodily Injury by Disease--

$1,000,000 each employee


B.
Commercial General Liability Insurance:


1.
Commercial General Liability Insurance, written on an ISO Occurrence Form (current edition as of the date of this Contract) or equivalent, shall include, but need not be limited to, coverage for bodily injury and property damage arising from premises and operations liability, products and completed operations liability, blasting and explosion, collapse of structures, underground damage, personal injury liability and contractual liability.  The Commercial General Liability Insurance shall provide at minimum the following limits:




          Coverage


                Limit




(a)  General Aggregate



$2,000,000.00 per project




(b)  Products, Completed Operations Aggregate
$2,000,000 per project



(c)  Personal and Advertising Injury

$1,000,000 per occurrence




(d)  Each Occurrence



$1,000,000


2.
Additional Requirements for Commercial General Liability Insurance:



(a)
The policy shall name the City, its City Manager, Mayor and other public officials and employees, as Owner, as additional insureds, state that this coverage shall be primary insurance for the additional insureds; and contain no exclusions of the additional insureds relative to job accidents.




(b)
The policy must include separate per project aggregate limits.


C.
Commercial Business Automobile Liability Insurance:


1.
Commercial Business Automobile Liability Insurance which shall include coverage for bodily injury and property damage arising from the operation of any owned, non-owned or hired automobile.  The Commercial Business Automobile Liability Insurance Policy shall provide not less than $1,000,000.00 Combined Single Limits for each occurrence.


2.
The policy shall name the City, its City Manager, Mayor and other public officials and employees, as Owner, as additional insureds.


D.
Commercial Umbrella Liability Insurance:


1.
Commercial Umbrella Liability Insurance to provide excess coverage above the Commercial General Liability, Commercial Business Automobile Liability and the Workers’ Compensation and Employer’s Liability to satisfy the minimum limits set forth herein. 



2.
Minimum Combined Primary Commercial General Liability and Commercial/Excess Umbrella Limits of:




(a)
$5,000,000 per occurrence




(b)
$5,000,000 aggregate



3.
Additional Requirements for Commercial Umbrella Liability Insurance:




(a)
The policy shall name the City, its City Manager, Mayor and other public officials and employees, as Owner, as additional insureds.




(b)
The policy must be on an “occurrence” basis.


E.
Professional Liability (Errors & Omissions): Professional liability (errors & omissions) insurance shall be carried in an amount not less than $1,000,000.00 per occurrence and $2,000,000.00 aggregate.  This coverage shall be carried for two (2) years after the last Date of Substantial Completion of the Construction Contract.
VII.
ADDITIONAL INSUREDS  

The Engineer shall cause all of the insurance policy coverages described in Section IX of the Contract above (except for the Worker's Compensation and Professional Liability (errors & omissions) coverages) to include:


A.
The City of Vestavia Hills, Alabama, a municipal corporation, its City Manager, Mayor and its elected public officials and employees, as additional insureds for claims caused in whole or in part by the Engineer’s negligent acts or omissions during the Engineer’s operations and/or performance of the work; and


B.
The City of Vestavia Hills, Alabama, a municipal corporation, its City Manager, Mayor and its elected public officials and employees, as additional insureds for claims caused in whole or in part by the Engineer’s negligent acts or omissions during the Engineer's completed operations and/or performance of the work; and


C.
The insurance policy coverages shall state that these coverages shall be primary insurance for the additional insureds; and


D.
Contain no exclusions of the additional insureds relative to job accidents; and


E.
The policies must be on an “occurrence” basis; and

F.
Certificates of Insurance Policy Coverages:  The Engineer shall deliver to the City insurance certificates to evidence that all insurance policies and coverages described in section VI and section VII of this Contract are in full force and effect.  Delivery of said certificates by the Engineer to the City shall be made prior to the commencement of the work by the Engineer.  In other words, Engineer shall not begin work unless and until the Engineer has delivered the insurance certificates to the City.
VIII.
INDEPENDENT CONTRACTOR  
The Engineer is an independent contractor for purposes of this agreement.  Nothing contained herein shall be construed to mean that said Engineer is the servant, agent or employee of the City.
IX.
ASSIGNMENT  
This contract shall not be assignable by the Engineer in any respect without having first obtained the written consent of the City evidenced by a properly enacted resolution of the City Council of the City of Vestavia Hills, Alabama.
X.
PERMITS, LAWS, CODES AND ORDINANCES  
The Engineer shall give all notices required by and comply with all applicable laws, ordinances and codes of the local, state and federal governments.
XI.
COMPLIANCE WITH APPLICABLE LAWS  
Engineer shall comply with the provisions of any and all state, federal and local laws, statutes, codes, rules, regulations and ordinances that are applicable to the performance of this contract between the City and Engineer, including specifically Ordinance Number 2769, 2770 and 2771 enacted by the City Council of the City of Vestavia Hills, Alabama on June 11, 2018.

XII.
PROTECTION OF UNDERGROUND UTILITIES
Engineer shall be responsible for contacting the appropriate utility company for location of any underground services which are in the work area and could be damaged in the course of operations and performance of the work.  If the Engineer damages any utility equipment or apparatus during the performance of the work, then in such event the Engineer shall be solely liable for the repair or payment of repair for said damages.

XIII.
IMMIGRATION LAW


By signing this Contract, the contracting parties affirm, for the duration of the Agreement, that they will not violate federal immigration law or knowingly employ, hire for employment, or continue to employ an unauthorized alien within the State of Alabama. Furthermore, a contracting party found to be in violation of this provision shall be deemed in breach of the agreement and shall be responsible for all damages resulting therefrom.

XIV.
COMPLIANCE WITH TITLE 41-16-5, CODE OF ALABAMA, 1975, BOYCOTT LIMITATIONS  

Act 2016-312 of the Alabama Legislature prohibits a governmental entity from entering into certain public contracts with a business entity unless the contract includes a representation that the business is not currently engaged in, and an agreement that the business will not engage in, the boycott of a person or an entity based upon the person or business doing business with a jurisdiction with which the state can enjoy open trade.  The prohibition does not apply if a business offers to provide goods or services for at least 20 percent less than the lowest certifying business entity or to a contract with a value less than $15,000.00.  The Engineer represents and warrants that it is not currently engaged in, and will not engage in, the boycott of a person or an entity based in or doing business with a jurisdiction with which this state can enjoy open trade.

XV.
MISCELLANEOUS:

A. 
Non Waiver:  The failure of the City (Owner) to insist, in any one or more instances, upon a strict performance of any of the covenants of this contract, or to exercise any option herein contained, shall not be construed as a waiver, or a relinquishment for the future of such covenant or option, but the same shall continue and remain in full force and effect.

B. 
Waiver of Modification:  Any waiver, alteration or modification of any of the provisions of this agreement or cancellation or replacement of this agreement shall not be valid unless in writing and signed by the parties hereto.  This agreement may be amended at any time by written agreement of the parties signatory hereto.

C. 
Notices: Any and all notices required or permitted to be given under this agreement will be sufficient if furnished in writing and sent by Registered Mail to the parties’ last known address.

D. 
Governing Law:  This agreement shall be interpreted, construed and governed to the laws of the State of Alabama.

E. 
Article and Section Headings:  The article and section headings and captions contained herein are included for convenience only, and shall not be considered a part hereof or affect in any manner the construction or interpretation hereof.

F. 
Construction of Terms:  Any ambiguities of this contract shall be construed fairly and equitably regardless of the participation of either party in drafting this contract.  The reference in terms to gender and number shall be modified as may be appropriate.


G. 
Execution in Counterparts:  The contract may be executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument.

H. 
Binding Effect:  The contract shall inure to the benefit of, and shall be binding upon City and Engineer and their heirs, successors and assigns.

I. 
Severability:  In the event any provision of this contract shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.

J. 
Entire Agreement:  This written contract contains the entire agreement between the City and the General Engineer.

IN WITNESS WHEREOF, the City of Vestavia Hills, Alabama, a municipal corporation, and _______________________________________________________________, an Alabama insert identification of entity (i.e. corporation, LLC, etc.), have caused this agreement to be executed by their duly authorized officers and their respective seals to be affixed hereto on the date first above written.






OWNER:






CITY OF VESTAVIA HILLS, ALABAMA






A Municipal Corporation






By______________________________________







Ashley C. Curry








Mayor
By______________________________________

Jeffrey D. Downes


City Manager
ATTESTED

By____________________________________
ENGINEER:






Insert name of company_____________________






By_______________________________________







Title_________________________________
ATTESTED:

By_____________________________________

STATE OF ALABAMA

JEFFERSON COUNTY

ACKNOWLEDGMENT

I, the undersigned authority, a Notary Public in and for said County, in said State, hereby certify that Ashley C. Curry, whose name as Mayor of the City of Vestavia Hills, Alabama, a municipal corporation, is signed to the foregoing Agreement for Professional Engineering Services, and who is known to me, acknowledged before me on this day that, being informed of the contents of the contract, he, as such officer and with full authority, executed the same voluntarily for and as the act of said City of Vestavia Hills, Alabama.


Given under my hand and official seal, this the _____ day of ________________, 202__.







__________________________________________







Notary Public
My Commission Expires:

_____________________

SEAL

STATE OF ALABAMA

JEFFERSON COUNTY

ACKNOWLEDGMENT

I, the undersigned authority, a Notary Public in and for said County, in said State, hereby certify that Jeffrey D. Downes, whose name as City Manager of the City of Vestavia Hills, Alabama, a municipal corporation, is signed to the foregoing Agreement for Professional Engineering Services, and who is known to me, acknowledged before me on this day that, being informed of the contents of the contract, he, as such officer and with full authority, executed the same voluntarily for and as the act of said City of Vestavia Hills, Alabama.


Given under my hand and official seal, this the _____ day of ________________, 202__.







__________________________________________








Notary Public
My Commission Expires:

_____________________

SEAL

STATE OF ALABAMA

JEFFERSON COUNTY

CORPORATE ACKNOWLEDGMENT

I, the undersigned authority, a Notary Public in and for said County, in said State, hereby certify that _________________________________ whose name as ____________________ of ________________________________________, an Alabama _____________________, is signed to the foregoing Agreement for Professional Engineering Services, and who is known to me, acknowledged before me on this day that, being informed of the contents of the contract, (s)he, as such officer and with full authority, executed the same voluntarily for and as the act of said ________________________________________

Given under my hand and official seal, this the _____ day of ________________, 202__.







__________________________________________








Notary Public
My Commission Expires:

_____________________

SEAL
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